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Summary:
An Agreement of Purchase and Sale was entered into and eventually closed. However,

before  the  closing  and  the  registration  of  the  resulting  deed,  the  two  applicant  banks  each
recorded a judgment against one of the two vendors. The lawyer acting for all the parties to the
Agreement  did  not  search  the  Judgment  Roll  prior  to  closing  the  transaction  and  he  was
consequently not aware of the two recorded judgments. The applicants now claimed that the
recorded judgments attached to the vendor's legal interest in the property in question prior to
closing and now requested that their judgments be recorded on the Parcel Registry for the lands.
At issue was the effects of an unregistered Agreement of Purchase and Sale under the relatively
new Land Registration Information System adopted and put in place in 2003 pursuant to the
enactment of the Land Registration Act.

The Nova Scotia Supreme Court allowed the applications. 

Real Property - Topic 8006
Title,  registration  of  instruments,  etc.  -  Land  titles  system  -  Effect  of  notice  of
unregistered encumbrances - An Agreement of Purchase and Sale was entered into and
eventually closed - However, before the closing and the registration of the resulting deed,
the two applicant banks each recorded a judgment against one of the two vendors - The
lawyer acting for all the parties to the Agreement did not search the Judgment Roll prior
to  closing  the  transaction  and  he  was  consequently  not  aware  of  the  two  recorded
judgments -  The applicants  now claimed that the recorded judgments attached to the
vendor's legal interest in the property in question prior to closing and now requested that
their judgments be recorded on the Parcel Registry for the lands - At issue was the effects
of an unregistered Agreement of Purchase and Sale under the new Land Registration
Information System adopted and put in place in 2003 pursuant to the enactment of the
Land Registration Act - The Nova Scotia Supreme Court allowed the applications - The
Act  rendered  the  unregistered  Agreement  ineffective  to  convey  any  interest  of  the
vendors to the purchasers - Registration was a fundamental and necessary requirement of
the new System under the Act - Under the Act, judgments and mortgages were effectually
equals  -  Accordingly,  the duly recorded judgments  attached to the judgment debtor’s
(vendor’s) interest in the lands prior to the closing of the transaction - They were lawful
and effective charges which were not taken into account at the closing - The legal fiction
referred  to  as  the  “relation  back  theory”  did  not  override  the  straight  forward  and



common sense wording of the Act. 

Real Property - Topic 8014.3
Title - Registration of instruments, etc. - Land titles system - Registration - Effect of
failure to register - [See Real Property - Topic 8006].

Cases Noticed:
CitiFinancial Canada East Corp. v. Touchie et al. (2010), 292 N.S.R.(2d) 88; 925 A.P.R.

88; 319 D.L.R.(4th) 118; 2010 CarswellNS 254; 2010 NSSC 149, refd to. [para.
25].

Statutes Noticed:
Land Registration Act, S.N.S. 2001, c. 6, sect. 20, sect. 44, sect. 45, sect. 65, sect. 66

[para. 13].

Counsel:
Joshua J. Santimaw, for the applicant, Royal Bank of Canada;
Nicholas Mott/Marc LeClair, for the Applicant, Toronto-Dominion Bank;
Ian  Breneman,  for  the  respondents,  Elizabeth  S.  Marmura  and  Estate  of  Michael  B.

Marmura;
Augustus Richardson, Q.C., for the Intervenor, Daniel J. MacIsaac;
The Registrar General participated by way of a watching brief only.

These applications were heard at Halifax, Nova Scotia, on June 17, 2013, by Boudreau,
J., of the Nova Scotia Supreme Court, who delivered the following judgment on January 17,
2014.

Applications allowed.

Editor: Anick Ouellette-Levesque

Real Property - Topic 8014.3
Title - Registration of instruments, etc. - Land titles system - Registration - Effect of
failure to register - An Agreement of Purchase and Sale was entered into and eventually
closed - However, before the closing and the registration of the resulting deed, the two
applicant banks each recorded a judgment against one of the two vendors - The lawyer
acting for all  the parties to the Agreement did not search the Judgment Roll  prior to
closing the transaction and he was consequently not aware of the two recorded judgments
- The applicants now claimed that the recorded judgments attached to the vendor's legal
interest  in  the  property  in  question  prior  to  closing  and  now  requested  that  their
judgments be recorded on the Parcel Registry for the lands - At issue was the effects of an
unregistered  Agreement  of  Purchase  and  Sale  under  the  new  Land  Registration
Information System adopted and put in place in 2003 pursuant to the enactment of the
Land Registration Act - The Nova Scotia Supreme Court allowed the applications - The



Act  rendered  the  unregistered  Agreement  ineffective  to  convey  any  interest  of  the
vendors to the purchasers - Registration was a fundamental and necessary requirement of
the new System under the Act - Under the Act, judgments and mortgages were effectually
equals  -  Accordingly,  the duly recorded judgments  attached to the judgment debtor’s
(vendor’s) interest in the lands prior to the closing of the transaction - They were lawful
and effective charges which were not taken into account at the closing - The legal fiction
referred  to  as  the  “relation  back  theory”  did  not  override  the  straight  forward  and
common sense wording of the Act. 


