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Summary:
The Saskatchewan Federation of Labour (SFL) and the intervenor unions challenged the

constitutional validity of the Public Service Essential Services Act (PSES Act) and the Trade
Union  Amendment  Act  (TUA Act)  on  the  basis  that  they  infringed  rights  and  freedoms
guaranteed by the Charter in a manner that could not be demonstrably justified under s. 1 of
the Charter. The challenges to the validity of the legislation required the court to determine
the  extent  to  which  the  Charter  protected  collective  action  by  employees,  including  the
interdependent  freedoms to organize,  to bargain collectively and to strike,  and to balance
those protections with the need to ensure the effective delivery of essential services to the
community by public sector employees.

The Saskatchewan Court of Queen's Bench concluded that the PSES Act infringed upon
the freedom of association of employees protected by s. 2(d) of the Charter, in a manner that
could not be justified under s. 1 of the Charter. Accordingly, the PSES Act was declared to be
of no force or effect, with the declaration of invalidity suspended for a period of 12 months.
The  court  concluded  that  the  TUA Act  did  not  infringe  the  Charter,  and  dismissed  the
plaintiffs' claim for a declaration of invalidity.

Civil Rights - Topic 1852.1
Freedom of speech or expression - Limitations on - Labour legislation - The Saskatchewan
Federation of Labour and the intervenor unions claimed for a declaration that some or all
of the provisions of the Trade Union Amendment Act (2008) were constitutionally invalid
-  The  changes  to  the  certification  process  introduced  by  the  Act  increased  the  initial
threshold for demonstrating employee support to 45%, substituted secret ballot votes for
automatic certification based on support cards, and reduced the validity of support cards to



three months - The Saskatchewan Court of Queen's Bench considered the changes in the
context of the amendment to s. 11(1)(a) of the Trade Union Act, which prohibited unfair
labour practices -  The statement  in the amended s.  11(1)(a)  that  an employer was not
precluded from stating fact and its opinions to its employees was consistent with s. 2(b) of
the Charter - The provisions of the Act did not infringe on the freedom of employees to
organize in and bargain collectively through a trade union of their own choosing, nor did
they enable employers to interfere with those protected freedoms by exercising their own
freedom of expression under s. 2(b) of the Charter - See paragraphs 271 to 279, 285.

Civil Rights - Topic 2144
Freedom of association - Limitations on - Collective bargaining and right to strike - The
Saskatchewan Court of Queen's Bench considered the limitations on the freedom to strike
generally - "The critical question is the extent to which the protected freedom to strike can
be restricted. It is well established in Canadian and international law that, within certain
parameters, the right to strike may be curtailed for employees engaged in the delivery of
truly essential services to the community ... In summary, Canadian and international law
supports the restriction or prohibition of strikes by essential services employees provided
that  it  is  based  on  a  minimal  and  proportional  analysis  and,  where  strike  action  is
substantially abrogated, accompanied by a fair and adequate dispute resolution scheme" -
See paragraphs 123 to 130.

Civil Rights - Topic 2144
Freedom of association - Limitations on - Collective bargaining and right to strike - [See
fourth, fifth, eighth, ninth and tenth Civil Rights - Topic 2155].

Civil Rights - Topic 2155
Freedom  of  association  -  Limitations  on  -  Labour  legislation  -  The  Saskatchewan
Federation of Labour (SFL) and the intervenor unions challenged the constitutional validity
of the Public Service Essential Services Act (PSES Act) and the Trade Union Amendment
Act (TUA Act) on the basis that they infringed rights and freedoms guaranteed by the
Charter in a manner that could not be demonstrably justified under s. 1 of the Charter - The
Saskatchewan Court of Queen's Bench stated that "Although the PSES Act and the TUA
Act were introduced and enacted by the legislature at  the same time, they are discrete
pieces  of  legislation"  -  Accordingly,  the  court  considered  each  Act  separately  -  See
paragraphs 5 to 13, and 223 to 235.

Civil Rights - Topic 2155
Freedom  of  association  -  Limitations  on  -  Labour  legislation  -  The  Saskatchewan
Federation of Labour and the intervenor Unions challenged the constitutional validity of
the  Public  Service  Essential  Services  Act  -  The  Unions  argued  that  the  Act  deprived
employees of a meaningful right to strike, thereby infringing s. 2(d) of the Charter, and that
the infringement could not be justified under s. 1 of the Charter unless the Act provided
access  to  independent  dispute  resolution  processes  with  respect  to:  (1)  the  overall
settlement of wages and other terms and conditions of employment; and/or (2) whether
public employer designations of essential  service employees required to work during a
strike were justified - The Unions relied on three proceedings that had already occurred in



other forums - The Saskatchewan Court of Queen's Bench summarized those proceedings
and the manner in which they had influenced the scope and structure of this action - See
paragraphs 14 to 48.

Civil Rights - Topic 2155
Freedom of association - Limitations on - Labour legislation - Following the enactment of
Saskatchewan's  Public  Service  Essential  Services  Act,  five  different  proceedings  were
instituted, all challenging the constitutionality of the legislation - Two of the proceedings
were actions commenced by statements of claim, while three were applications for judicial
review - The Saskatchewan Court of Queen's Bench summarized those proceedings - See
paragraphs 49 to 52.

Civil Rights - Topic 2155
Freedom  of  association  -  Limitations  on  -  Labour  legislation  -  The  Saskatchewan
Federation of Labour (SFL) argued that the Public Service Essential Services Act (PSES
Act) infringed upon rights and freedoms guaranteed by ss. 2(b), 2(c), 2(d), 7 and 15 of the
Charter - The Saskatchewan Court of Queen's Bench treated the associational activity by
employees for the purpose of achieving collective bargaining goals as part of freedom of
association guaranteed by s. 2(d) - "First, since I have decided that the PSES Act infringes
on freedom of association under s. 2(d) of the Charter in a manner that cannot be saved by
s. 1, it will be unnecessary for me to address the other arguments advanced by the SFL.
Second, it is my view that this case does not directly engage, either factually or legally,
issues related to picketing or the right to assemble for the purpose of promoting political or
social change or equality rights. Rather, it raises the issues of whether the right to strike, as
an essential element of collective bargaining, is protected by the fundamental freedom of
association declared by s. 2(d) of the Charter and if so, the extent to which that right can be
limited  under  s.  1  of  the  Charter  to  ensure  the  delivery  of  essential  services  to  the
community. Expressed another way, if  the right to strike is protected by s.  2(d) of the
Charter, lawful strikes are not those that are permitted by legislation, but those that are not
prohibited by legislation that can be justified under s. 1 of the Charter" - See paragraph 53.

Civil Rights - Topic 2155
Freedom  of  association  -  Limitations  on  -  Labour  legislation  -  The  Saskatchewan
Federation of Labour and the intervenor unions challenged the constitutional validity of the
Public Service Essential Services Act - The Saskatchewan Court of Queen's Bench, for the
purposes of the Charter analysis under s. 2(d), took the term "strike" to mean the refusal to
work by employees, acting in concert with other employees, for the purpose of promoting
their  work  related  issues  -  In  the  end  result,  the  court  found  that  the  Act  was
unconstitutional because it infringed on rights and freedoms protected by s. 2(d) of the
Charter to such an extent that it could not be saved under s. 1 of the Charter - Accordingly,
the court declared the Act to be of no force or effect, with the declaration of invalidity
suspended for 12 months - See paragraphs 57 to 59.

Civil Rights - Topic 2155
Freedom of association - Limitations on - Labour legislation - The Saskatchewan Court of
Queen's Bench considered the Supreme Court of Canada's decisions addressing the extent



to which s. 2(d) of the Charter protected the right to associate to achieve collective goals -
See paragraphs 65 to 92.

Civil Rights - Topic 2155
Freedom of association - Limitations on - Labour legislation - In assessing whether the
Public  Service  Essential  Services  Act  was  compliant  with  s.  2(d)  of  the  Charter,  the
Saskatchewan Court of Queen's Bench addressed the relevance of various international
instruments  -  The  court  found  that  "Canada  is  a  party  to  international  treaties  and
instruments  that  recognize and protect  the  freedom of  workers  to  organize,  to  bargain
collectively and to strike. Those instruments are relevant and persuasive sources for the
interpretation of the Charter, which should generally be presumed to provide protection at
least as great as Canada has undertaken to provide internationally. Whether or not Canada's
international  obligations  directly  bind  the  Government  of  Saskatchewan,  they  are
nonetheless highly important in assessing whether provincial labour relations legislation is
Charter compliant" - In the end result, the court found that the Act was unconstitutional
because it infringed on rights and freedoms protected by s. 2(d) of the Charter to such an
extent that it could not be saved under s. 1 of the Charter - See paragraphs 100 to 114.

Civil Rights - Topic 2155
Freedom  of  association  -  Limitations  on  -  Labour  legislation  -  The  Saskatchewan
Federation of Labour (SFL) and the intervenor unions challenged the constitutional validity
of the Public Service Essential Services Act - At issue was whether the right to strike, as an
essential element of collective bargaining, was protected by the fundamental freedom of
association declared by s. 2(d) of the Charter and if so, the extent to which that right can be
limited  under  s.  1  of  the  Charter  to  ensure  the  delivery  of  essential  services  -  The
Saskatchewan Court of Queen's Bench concluded that "I am satisfied that the right to strike
is a fundamental freedom protected by s. 2(d) of the Charter along with the interdependent
rights to organize and to bargain collectively. That conclusion is grounded in Canada's
labour  history,  recent  Supreme  Court  of  Canada  jurisprudence  and  labour  relations
realities. It is also supported by international instruments which Canada has undertaken to
uphold.  Governments may enact  laws that restrict  or prohibit  essential  service workers
from striking, but those prohibitions must be justified under s. 1 of the Charter" - In the end
result, the court found that the Act was unconstitutional because it infringed on rights and
freedoms protected by s. 2(d) of the Charter to such an extent that it could not be saved
under s. 1 of the Charter - See paragraph 115.

Civil Rights - Topic 2155
Freedom of association - Limitations on - Labour legislation - The Saskatchewan Court of
Queen's Bench, in its "minimal impairment" analysis under s. 1 of the Charter, compared
the Public Service Essential Services Act (PSES Act) and other essential services regimes
in Canada - "It is enough to say that no other essential services legislation in Canada comes
close to prohibiting the right to strike as broadly, and as significantly, as the PSES Act. No
other essential services legislation is as devoid of access to independent, effective dispute
resolution processes to address employer designations of essential service workers and,
where  those  designations  have  the  effect  of  prohibiting  meaningful  strike  action,  an
independent, efficient, overall dispute mechanism. While the purpose of all other essential



services legislation is the same as the PSES Act, none have such significantly deleterious
effects on protected rights under s. 2(d) of the Charter" - The court found that the PSES
Act transferred all of the power previously held by the unions to the public employers -
Considered  in  its  entirety,  its  provisions  did  not  satisfy  the  minimal  impairment
requirement of s. 1 of the Charter - See paragraphs 194 to 222.

Civil Rights - Topic 2155
Freedom  of  association  -  Limitations  on  -  Labour  legislation  -  The  Saskatchewan
Federation of Labour and the intervenor unions challenged the constitutional validity of the
Public Service Essential Services Act - The Act empowered a broad spectrum of public
employers to require employees providing essential services to work during a strike - It
also  empowered  them  to  unilaterally  decide  whether  the  services  provided  by  those
employees were "essential" - The Saskatchewan Court of Queen's Bench determined that
the rights to bargain collectively and to strike were protected by s. 2(d) of the Charter - The
Act infringed on those rights "by empowering all public sector employers to make non-
reviewable  decisions  that  can  effectively  preclude  the  capacity  of  their  employees  to
engage  in  meaningful  strike  action,  and  thus  to  engage  in  meaningful  collective
bargaining" -  The infringements  could not  be  demonstrably justified under  s.  1  of  the
Charter - The Act "does not contain a dispute resolution process enabling employees to
address the propriety of unilateral employer essential  services designations. It  does not
provide compensatory access to an impartial and effective dispute resolution process for
those  employees  whose  capacity  to  engage  in  meaningful  strike  action  is  effectively
abrogated.  And it  contains  provisions  that  are  incompatible  with  the  'controlled  strike'
model on which the legislation is based and which do not facilitate the continued delivery
of essential services to the community during a labour dispute. These are serious flaws.
Although the benefits that accrue from the statutory limitations on the rights to bargain
collectively and to strike are significant, they are clearly outweighed by their deleterious
effects on the employees affected" - See paragraphs 116 to 222, 280 to 282.

Civil Rights - Topic 8348
Canadian Charter of Rights and Freedoms - Application - Exceptions - Reasonable limits
prescribed by law (Charter, s. 1) - [See fourth, ninth and tenth Civil Rights - Topic 2155].

Civil Rights - Topic 8380.2
Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Declaration of
statute invalidity - [See fifth Civil Rights - Topic 2155].

Civil Rights - Topic 8470
Canadian  Charter  of  Rights  and  Freedoms  -  Interpretation  -  International  law  -  [See
seventh Civil Rights - Topic 2155].

Labour Law - Topic 7525
Industrial relations - Strikes - Strike defined - [See fifth Civil Rights - Topic 2155].

Labour Law - Topic 7525
Industrial relations - Strikes - Strike defined - The Saskatchewan Court of Queen's Bench



stated that a "strike" was one of three interdependent elements of collective bargaining, and
discussed the "critical role" played by strikes in the collective bargaining process - See
paragraphs 60 to 64.

Labour Law - Topic 9727
Public  service  labour  relations  -  Strikes  -  Essential  services  (incl.  determination  of
employees prohibited from striking) - [See eighth Civil Rights - Topic 2155].

Words and Phrases:
Strike - The Saskatchewan Court of Queen's Bench discussed the meaning of the term
"strike" for labour relations purposes - See paragraphs 57 to 59.
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This claim was heard before Ball, J., of the Saskatchewan Court of Queen's Bench, Judicial
Centre of Regina, who delivered the following judgment on February 6, 2012.



Judgment accordingly.
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