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Summary:
The Government of Canada asked the court, under s. 53 of the Supreme Court Act, to 

answer essentially four questions: (1) Could Parliament unilaterally implement a framework for 
consultative elections for appointments to the Senate? (2) Could Parliament unilaterally set fixed 
terms for Senators? (3) Could Parliament unilaterally remove from the Constitution Act, 1867 the 
requirement  that  Senators  must  own land  worth  $4,000  in  the  province  for  which  they are 
appointed and have a net worth of at least $4,000? and (4) What degree of provincial consent 
was required to abolish the Senate?

The Supreme Court of Canada concluded that Parliament could not unilaterally achieve 
most  of  the  proposed  changes  to  the  Senate,  which  required  the  consent  of  at  least  seven 
provinces representing, in the aggregate, at least half of the population of all the provinces. The 
court further concluded that abolition of the Senate required the consent of all of the provinces. 
Abolition of the Senate would fundamentally change Canada's constitutional structure, including 
its procedures for amending the Constitution, and could only be done with unanimous federal-
provincial consensus. The specific Reference questions and the court's answers are set out in the 
final paragraph of the judgment (para. 112).

Constitutional Law - Topic 323
Federal government - Senate - Abolition of - The Government of Canada asked the court 
to answer a question regarding amendment of the Constitution of Canada to abolish the 
Senate - The Reference asked which of two possible procedures applied to abolition of 
the Senate: the general amending procedure or the unanimous consent procedure - The 
Attorney General of Canada argued that the general amending procedure applied because 
abolition  of  the  Senate  fell  under  matters  which  Part  V expressly said  attracted  that 
procedure: amendments in relation to "the powers of the Senate" and "the number of 
members by which a province is entitled to be represented in the Senate" (ss. 42(1)(b) 
and (c)) - Abolition, it was argued, was simply a matter of "powers" and "members": it 
literally took away all of the Senate's powers and all of its members - Alternatively, the 
Attorney General of Canada argued that since abolition of the Senate was not expressly 
mentioned anywhere in Part V, it fell residually under the general amending procedure - 
The  Supreme Court  of  Canada  stated  that  "We cannot  accept  the  Attorney General's 
arguments. Abolition of the Senate is not merely a matter of 'powers' or 'members' under 
s. 42(1)(b) and (c) of the Constitution Act, 1982. Rather, abolition of the Senate would 
fundamentally alter our constitutional architecture - by removing the bicameral form of 
government that gives shape to the Constitution Act, 1867 - and would amend Part V, 



which  requires  the  unanimous  consent  of  Parliament  and  the  provinces  (s.  41(e), 
Constitution Act, 1982)" - See paragraphs 95 to 97.

Constitutional Law - Topic 323
Federal government - Senate - Abolition of - The Government of Canada asked the court 
to answer a question regarding amendment of the Constitution of Canada to abolish the 
Senate - The Reference asked which of two possible procedures applied to abolition of 
the Senate: the general amending procedure or the unanimous consent procedure - The 
Attorney General of Canada argued that the general amending procedure applied because 
abolition  of  the  Senate  fell  under  matters  which  Part  V expressly said  attracted  that 
procedure: amendments in relation to "the powers of the Senate" and "the number of 
members by which a province is entitled to be represented in the Senate" (ss. 42(1)(b) 
and (c)) - Abolition, it was argued, was simply a matter of "powers" and "members": it 
literally took away all of the Senate's powers and all of its members - The Supreme Court 
of Canada stated that "To interpret s. 42 as embracing Senate abolition would depart from 
the ordinary meaning of its language and is not supported by the historical record. The 
mention  of  amendments  in  relation  to  the  powers  of  the  Senate  and  the  number  of 
Senators for each province presupposes the continuing existence of a Senate and makes 
no room for an indirect abolition of the Senate. Within the scope of s. 42, it is possible to 
make significant changes to the powers of the Senate and the number of Senators. But it 
is outside the scope of s. 42 to altogether strip the Senate of its powers and reduce the 
number of Senators to zero" - See paragraphs 98 to 102.

Constitutional Law - Topic 323
Federal government - Senate - Abolition of - The Government of Canada asked the court 
to answer a question regarding amendment of the Constitution of Canada to abolish the 
Senate - The Reference asked which of two possible procedures applied to abolition of 
the Senate: the general amending procedure or the unanimous consent procedure - The 
Attorney General of Canada argued that Senate abolition could be accomplished without 
amending Part V and it therefore did not fall within the scope of s. 41(e), which required 
unanimous federal-provincial  consent  -  He argued that the Senate  could be abolished 
without textually modifying the provisions of Part V - The references to the Senate in 
Part V would simply be viewed as "spent" and as devoid of legal effect - The Attorney 
General further submitted that the Part V amending procedures would remain functional 
despite the presence of these "spent" provisions,  since the Senate's  failure to  adopt a 
resolution  authorizing  a  constitutional  amendment  could  be  overridden  after  the 
expiration of a 180-day period (s. 47(1)) - Moreover, he submitted that the Senate's role 
in the unilateral federal amending procedure (s. 44) could be eliminated under the general 
amending procedure, by changing the definition of Parliament in s. 17 of the Constitution 
Act, 1867 so as to remove the upper house - The Supreme Court of Canada disagreed 
with these submissions - The court stated that "Part V was drafted on the assumption that 
the federal Parliament would remain bicameral in nature, i.e. that there would continue to 
be both a lower legislative chamber and a complementary upper chamber. Removal of the 
upper chamber from our Constitution would alter the structure and functioning of Part V. 
Consequently, it requires the unanimous consent of Parliament and of all the provinces (s. 
41(e)).  ... the notion of an amendment to the Constitution of Canada is not limited to 



textual  modifications  -  it  also  embraces  significant  structural  modifications  of  the 
Constitution.  The abolition of the upper chamber  would entail  a significant  structural 
modification of Part V. Amendments to the Constitution of Canada are subject to review 
by the  Senate.  ...  The  elimination  of  bicameralism would  render  this  mechanism of 
review inoperative and effectively change the dynamics of the constitutional amendment 
process.  The  constitutional  structure  of  Part  V as  a  whole  would  be  fundamentally 
altered" - See paragraphs 103 to 109.

Constitutional Law - Topic 323
Federal government - Senate - Abolition of - The Government of Canada asked the court 
to answer a question regarding amendment of the Constitution of Canada to abolish the 
Senate - The Reference asked which of two possible procedures applied to abolition of 
the Senate: the general amending procedure or the unanimous consent procedure - The 
Supreme Court of Canada concluded that "The review of constitutional amendments by 
an upper house is an essential component of the Part V amending procedures. The Senate 
has a role to play in all of the Part V amending procedures, except for the unilateral 
provincial procedure. The process of constitutional amendment in a unicameral system 
would be qualitatively different from the current process. There would be one less player 
in the process, one less mechanism of review. It would be necessary to decide whether 
the amending procedure can function as  currently drafted in  a  unicameral  system, or 
whether it should be modified to provide for a new mechanism of review that occupies 
the role formerly played by the upper chamber. These issues relate to the functioning of 
the constitutional amendment formula and, as such, unanimous consent of Parliament and 
of  all  the  provinces  is  required  under  s.  41(e)  of  the  Constitution  Act,  1982"  -  See 
paragraph 110.

Constitutional Law - Topic 327
Federal government - Senate - Appointment - General - The Attorney General of Canada 
submitted that implementing consultative elections for appointment to the Senate would 
not constitute an amendment to the Constitution of Canada - He argued that this reform 
would not  change the text  of  the Constitution Act,  1867, nor  the means of  selecting 
Senators - He pointed out that the formal mechanism for appointing Senators (summons 
by the  Governor  General  acting  on  the  advice  of  the  Prime  Minister)  would  remain 
untouched  -  Alternatively,  he  submitted  that  if  introducing  consultative  elections 
constituted an amendment to the Constitution, then it could be achieved unilaterally by 
Parliament under s. 44 of the Constitution Act, 1982 - The Supreme Court of Canada 
stated that "the argument that introducing consultative elections does not constitute an 
amendment to the Constitution privileges form over substance. It reduces the notion of 
constitutional amendment to a matter of whether or not the letter of the constitutional text 
is modified. This narrow approach is inconsistent with the broad and purposive manner in 
which the Constitution is understood and interpreted ... While the provisions regarding 
the appointment of Senators would remain textually untouched, the Senate's fundamental 
nature and role as a complementary legislative body of sober second thought would be 
significantly altered. We conclude that each of the proposed consultative elections would 
constitute an amendment to the Constitution of Canada and require substantial provincial 
consent under the general amending procedure, without the provincial right to 'opt out' of 



the amendment  (s.  42).  We reach this  conclusion for three reasons: (1)  the proposed 
consultative elections would fundamentally alter the architecture of the Constitution; (2) 
the text of Part V expressly makes the general amending procedure applicable to a change 
of this nature; and (3) the proposed change is beyond the scope of the unilateral federal 
amending procedure (s. 44)" - See paragraphs 51 to 53.

Constitutional Law - Topic 327
Federal government - Senate - Appointment - General - The Supreme Court of Canada 
concluded that  "introducing a  process of  consultative elections  for the nomination of 
Senators  would  change  our  Constitution's  architecture,  by endowing Senators  with  a 
popular  mandate  which  is  inconsistent  with  the  Senate's  role  as  a  complementary 
legislative chamber of sober second thought. This would constitute an amendment to the 
Constitution of Canada in relation to the method of selecting Senators. It thus attracts the 
general  amending  procedure,  without  the  provincial  right  to  'opt  out':  s.  42(1)(b), 
Constitution Act, 1982" - See paragraphs 54 to 70.

Constitutional Law - Topic 327
Federal government - Senate - Appointment - General - At issue was whether Parliament 
could unilaterally implement a framework for consultative elections for appointments to 
the Senate - The Supreme Court of Canada stated that "Our view that the consultative 
election proposals would amend the Constitution of Canada is supported by the language 
of Part V. ...  Section 42(1)(b) of the Constitution Act,  1982 provides that the general 
amending procedure (s. 38(1)) applies to constitutional amendments in relation to 'the 
method of selecting Senators' ('le mode de sélection des sénateurs'). This broad wording 
covers  the  implementation  of  consultative  elections,  indicating  that  a  constitutional 
amendment is required and making that amendment subject to the general procedure: ... 
The words 'the method of selecting Senators' include more than the formal appointment 
of Senators by the Governor General. '[S]ection 42(b) refers to the method of selecting 
persons for appointment, not the means of appointment': ... By employing this language, 
the framers of the Constitution Act, 1982 extended the constitutional protection provided 
by the general amending procedure to the entire process by which Senators are 'selected'. 
The proposed consultative elections would produce lists of candidates, from which prime 
ministers would be expected to choose when making appointments to the Senate. The 
compilation of these lists through national or provincial and territorial elections and the 
Prime Minister's consideration of them prior to making recommendations to the Governor 
General  would  form  part  of  the  'method  of  selecting  Senators'.  Consequently,  the 
implementation  of  consultative  elections  falls  within  the  scope  of  s.  42(1)(b)  and  is 
subject to the general amending procedure, without the provincial right to 'opt out'" - See 
paragraphs 64 to 65.

Constitutional Law - Topic 327
Federal government - Senate - Appointment - General - The Attorney General of Canada 
argued that, if the implementation of consultative elections for appointment to the Senate 
required  a  constitutional  amendment,  then  it  could  be  achieved  under  the  unilateral 
federal amending procedure (s. 44 of the Constitution Act, 1982) - He argued that the 
creation of consultative elections would be an amendment 'in relation to ... the Senate', 



within the meaning of s. 44 - The Supreme Court of Canada rejected the argument - The 
court  stated  that  "s.  42(1)(b)  makes  the  general  amending  procedure  applicable  to 
changes to 'the method of selecting Senators'. Section 44 is expressly made '[s]ubject to' 
s. 42 - the categories of amendment captured by s. 42 are removed from the scope of s. 
44. It  follows that the 7/50 procedure, as opposed to the unilateral federal procedure, 
applies  to  the  introduction  of  consultative  elections.  Moreover,  the  scope  of  s.  44 is 
limited - it does not encompass consultative elections, which would change the Senate's 
fundamental nature and role by endowing it with a popular mandate" - See paragraphs 68 
to 69.

Constitutional Law - Topic 329
Federal government - Senate - Senators - Qualifications - The Constitution Act, 1867, 
established a real property qualification requiring Senators to own land worth at least 
$4,000 in the province for which they were appointed (s. 23(3)), and a requirement that 
Senators have a personal net worth of at least $4,000 (s. 23(4)) - The Attorney General of 
Canada argued that Parliament could repeal the provisions setting out these requirements 
through the unilateral federal amendment procedure - The Attorney General of Quebec 
contended that the repeal of the real property qualification in s. 23(3) would affect the 
operation of s.  23(6), which allowed Quebec Senators to either reside in the electoral 
division for which they were appointed or to fulfill their real property qualification in that 
division - The Supreme Court of Canada stated that "We conclude that the net worth 
requirement  (s.  23(4))  can  be  repealed  by  Parliament  under  the  unilateral  federal 
amending procedure. However, a full repeal of the real property requirement (s. 23(3)) 
requires the consent  of Quebec's  legislative assembly,  under the special  arrangements 
procedure. Indeed, a full repeal of that provision would also constitute an amendment in 
relation to s. 23(6), which contains a special arrangement applicable only to the province 
of Quebec" - See paragraphs 84 to 94.

Constitutional Law - Topic 1012
Interpretation of Constitution Act - Liberal interpretation - [See first Constitutional Law 
- Topic 327].

Constitutional Law - Topic 1014
Interpretation  of  Constitution  Act  -  General  principles  -  History  -  [See  second 
Constitutional Law - Topic 323].

Constitutional Law - Topic 2101
Amendments - Constitution Act and Constitutional documents - General - The Supreme 
Court  of Canada examined the nature and content of the Constitution of Canada,  the 
concept of constitutional amendment, and the Constitution's procedures for amendment - 
See paragraphs 23 to 48.

Constitutional Law - Topic 2106
Amendments  -  Constitution  Act  and  constitutional  documents  -  By unilateral  federal 
action - [See first and fourth Constitutional Law - Topic 327 and Constitutional Law - 
Topic 329].



Constitutional Law - Topic 2106
Amendments  -  Constitution  Act  and  constitutional  documents  -  By unilateral  federal 
action - A change in the duration of senatorial terms would amend the Constitution of 
Canada by requiring a modification to the text of s. 29 of the Constitution Act, 1867 - The 
Attorney General of Canada argued that changes to senatorial tenure fell residually within 
the  unilateral  federal  power  of  amendment  in  s.  44,  since  they  were  not  expressly 
captured by the language of s. 42 - The Supreme Court of Canada did not agree with the 
Attorney General's interpretation of the scope of s. 44 - The unilateral federal amendment 
procedure was limited - It was not a broad procedure that encompassed all constitutional 
changes to the Senate which were not expressly included within another procedure in Part 
V  -  Section  s.  38,  rather  than  s.  44,  was  the  general  procedure  for  constitutional 
amendment - Changes that engaged the interests of the provinces in the Senate as an 
institution forming an integral part of the federal system could only be achieved under the 
general  amending procedure  -  Section  44,  as  an  exception  to  the  general  procedure, 
encompassed  measures  that  maintained  or  changed  the  Senate  without  altering  its 
fundamental nature and role - The imposition of fixed terms for senators, even lengthy 
ones, constituted a change that engaged the interests of the provinces as stakeholders in 
Canada's  constitutional  design  and  fell  within  the  rule  of  general  application  for 
constitutional change (the 7/50 procedure in s. 38) - See paragraphs 71 to 83.

Constitutional Law - Topic 2107
Amendments - Constitution Act and constitutional documents - When unanimity required 
- [See first, third and fourth Constitutional Law - Topic 323].

Constitutional Law - Topic 2108
Amendment  -  Constitution  Act  and  constitutional  documents  -  When  amendment 
required - [See first and second Constitutional Law - Topic 327].
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Editor: Angela E. McKay

Constitutional Law - Topic 1012
Interpretation  of  Constitution  Act  -  Liberal  interpretation  -  The  Attorney General  of 
Canada submitted that implementing consultative elections for appointment to the Senate 
would not constitute an amendment to the Constitution of Canada - He argued that this 
reform would  not  change  the  text  of  the  Constitution  Act,  1867,  nor  the  means  of 
selecting Senators - He pointed out that the formal mechanism for appointing Senators 
(summons by the Governor General acting on the advice of the Prime Minister) would 
remain untouched - Alternatively, he submitted that if introducing consultative elections 
constituted an amendment to the Constitution, then it could be achieved unilaterally by 
Parliament under s. 44 of the Constitution Act, 1982 - The Supreme Court of Canada 
stated that "the argument that introducing consultative elections does not constitute an 
amendment to the Constitution privileges form over substance. It reduces the notion of 
constitutional amendment to a matter of whether or not the letter of the constitutional text 
is modified. This narrow approach is inconsistent with the broad and purposive manner in 
which the Constitution is understood and interpreted ... While the provisions regarding 
the appointment of Senators would remain textually untouched, the Senate's fundamental 
nature and role as a complementary legislative body of sober second thought would be 
significantly altered. We conclude that each of the proposed consultative elections would 
constitute an amendment to the Constitution of Canada and require substantial provincial 
consent under the general amending procedure, without the provincial right to 'opt out' of 
the amendment  (s.  42).  We reach this  conclusion for three reasons: (1)  the proposed 
consultative elections would fundamentally alter the architecture of the Constitution; (2) 
the text of Part V expressly makes the general amending procedure applicable to a change 
of this nature; and (3) the proposed change is beyond the scope of the unilateral federal 
amending procedure (s. 44)" - See paragraphs 51 to 53.



Constitutional Law - Topic 1014
Interpretation of Constitution Act - General principles - History - The Government of 
Canada asked the court to answer a question regarding amendment of the Constitution of 
Canada to abolish the Senate - The Reference asked which of two possible procedures 
applied to abolition of the Senate:  the general  amending procedure or the unanimous 
consent procedure - The Attorney General of Canada argued that the general amending 
procedure  applied  because  abolition  of  the  Senate  fell  under  matters  which  Part  V 
expressly said attracted that procedure: amendments in relation to "the powers of the 
Senate" and "the number of members by which a province is entitled to be represented in 
the  Senate"  (s.  42(1)(b)  and  (c))  -  Abolition,  it  was  argued,  was  simply a  matter  of 
"powers" and "members": it literally took away all of the Senate's powers and all of its 
members - The Supreme Court of Canada stated that "To interpret s. 42 as embracing 
Senate  abolition  would  depart  from the  ordinary meaning of  its  language  and is  not 
supported by the historical record. The mention of amendments in relation to the powers 
of the Senate and the number of Senators for each province presupposes the continuing 
existence of a Senate and makes no room for an indirect abolition of the Senate. Within 
the scope of s. 42, it is possible to make significant changes to the powers of the Senate 
and the number of Senators. But it is outside the scope of s. 42 to altogether strip the 
Senate of its powers and reduce the number of Senators to zero" - See paragraphs 98 to 
102.

Constitutional Law - Topic 2106
Amendments  -  Constitution  Act  and  constitutional  documents  -  By unilateral  federal 
action  -   The  Attorney General  of  Canada  submitted  that  implementing  consultative 
elections  for  appointment  to  the  Senate  would  not  constitute  an  amendment  to  the 
Constitution of Canada - He argued that this reform would not change the text of the 
Constitution Act, 1867, nor the means of selecting Senators - He pointed out that the 
formal mechanism for appointing Senators (summons by the Governor General acting on 
the advice of the Prime Minister) would remain untouched - Alternatively, he submitted 
that if introducing consultative elections constituted an amendment to the Constitution, 
then it could be achieved unilaterally by Parliament under s. 44 of the Constitution Act, 
1982  -  The  Supreme  Court  of  Canada  stated  that  "the  argument  that  introducing 
consultative elections does not constitute an amendment to the Constitution privileges 
form over substance. It reduces the notion of constitutional amendment to a matter of 
whether or not the letter of the constitutional text is modified. This narrow approach is 
inconsistent with the broad and purposive manner in which the Constitution is understood 
and interpreted ...  While  the provisions regarding the appointment of Senators would 
remain textually untouched, the Senate's fundamental nature and role as a complementary 
legislative body of sober second thought would be significantly altered. We conclude that 
each  of  the  proposed  consultative  elections  would  constitute  an  amendment  to  the 
Constitution  of  Canada  and  require  substantial  provincial  consent  under  the  general 
amending procedure, without the provincial right to 'opt out' of the amendment (s. 42). 
We reach this conclusion for three reasons: (1) the proposed consultative elections would 
fundamentally alter the architecture of the Constitution; (2) the text of Part V expressly 
makes the general amending procedure applicable to a change of this nature; and (3) the 



proposed change is beyond the scope of the unilateral federal amending procedure (s. 
44)" - See paragraphs 51 to 53.

Constitutional Law - Topic 2106
Amendments  -  Constitution  Act  and  constitutional  documents  -  By unilateral  federal 
action  -  The  Attorney  General  of  Canada  argued  that,  if  the  implementation  of 
consultative elections for appointment to the Senate required a constitutional amendment, 
then it could be achieved under the unilateral federal amending procedure (s. 44 of the 
Constitution Act, 1982) - He argued that the creation of consultative elections would be 
an amendment 'in relation to ... the Senate', within the meaning of s. 44 - The Supreme 
Court  of Canada rejected the argument - The court  stated that "s. 42(1)(b) makes the 
general amending procedure applicable to changes to 'the method of selecting Senators'. 
Section 44 is expressly made '[s]ubject to' s. 42 - the categories of amendment captured 
by s. 42 are removed from the scope of s.  44.  It  follows that the 7/50 procedure,  as 
opposed to the unilateral federal procedure, applies to the introduction of consultative 
elections. Moreover, the scope of s. 44 is limited - it does not encompass consultative 
elections, which would change the Senate's fundamental nature and role by endowing it 
with a popular mandate" - See paragraphs 68 to 69.

Constitutional Law - Topic 2106
Amendments  -  Constitution  Act  and  constitutional  documents  -  By unilateral  federal 
action - The Constitution Act, 1867, established a real property qualification requiring 
Senators to own land worth at least $4,000 in the province for which they were appointed 
(s. 23(3)), and a requirement that Senators have a personal net worth of at least $4,000 (s. 
23(4))  -  The  Attorney  General  of  Canada  argued  that  Parliament  could  repeal  the 
provisions  setting  out  these  requirements  through  the  unilateral  federal  amendment 
procedure  -  The  Attorney  General  of  Quebec  contended  that  the  repeal  of  the  real 
property qualification in s. 23(3) would affect the operation of s. 23(6), which allowed 
Quebec Senators to either reside in the electoral division for which they were appointed 
or  to  fulfill  their  real  property qualification  in  that  division  -  The Supreme Court  of 
Canada stated that "We conclude that the net worth requirement (s. 23(4)) can be repealed 
by Parliament under the unilateral federal amending procedure. However, a full repeal of 
the  real  property  requirement  (s.  23(3))  requires  the  consent  of  Quebec's  legislative 
assembly,  under  the  special  arrangements  procedure.  Indeed,  a  full  repeal  of  that 
provision would also constitute an amendment in relation to s. 23(6), which contains a 
special arrangement applicable only to the province of Quebec" - See paragraphs 84 to 
94.

Constitutional Law - Topic 2107
Amendments - Constitution Act and constitutional documents - When unanimity required 
- The Government of Canada asked the court to answer a question regarding amendment 
of the Constitution of Canada to abolish the Senate - The Reference asked which of two 
possible procedures applied to abolition of the Senate: the general amending procedure or 
the  unanimous consent  procedure  -  The  Attorney General  of  Canada  argued that  the 
general amending procedure applied because abolition of the Senate fell under matters 
which Part  V expressly said attracted that  procedure:  amendments  in relation to  "the 



powers of the Senate" and "the number of members by which a province is entitled to be 
represented in the Senate" (ss. 42(1)(b) and (c)) - Abolition, it was argued, was simply a 
matter of "powers" and "members": it literally took away all of the Senate's powers and 
all  of  its  members  -  Alternatively,  the  Attorney General  of  Canada argued that  since 
abolition of the Senate was not expressly mentioned anywhere in Part V, it fell residually 
under the general amending procedure - The Supreme Court of Canada stated that "We 
cannot accept the Attorney General's arguments. Abolition of the Senate is not merely a 
matter of 'powers' or 'members' under s. 42(1)(b) and (c) of the Constitution Act, 1982. 
Rather, abolition of the Senate would fundamentally alter our constitutional architecture - 
by removing the bicameral form of government that gives shape to the Constitution Act, 
1867 - and would amend Part V, which requires the unanimous consent of Parliament and 
the provinces (s. 41(e), Constitution Act, 1982)" - See paragraphs 95 to 97.

Constitutional Law - Topic 2107
Amendments - Constitution Act and constitutional documents - When unanimity required 
-  The Government of Canada asked the court to answer a question regarding amendment 
of the Constitution of Canada to abolish the Senate - The Reference asked which of two 
possible procedures applied to abolition of the Senate: the general amending procedure or 
the unanimous consent procedure - The Attorney General of Canada argued that Senate 
abolition could be accomplished without amending Part V and it therefore did not fall 
within the scope of s. 41(e), which required unanimous federal-provincial consent - He 
argued that the Senate could be abolished without textually modifying the provisions of 
Part V - The references to the Senate in Part V would simply be viewed as "spent" and as 
devoid of legal effect - The Attorney General further submitted that the Part V amending 
procedures  would  remain  functional  despite  the  presence of  these "spent"  provisions, 
since the Senate's failure to adopt a resolution authorizing a constitutional amendment 
could be overridden after the expiration of a 180-day period (s. 47(1)) - Moreover, he 
submitted that the Senate's role in the unilateral federal amending procedure (s. 44) could 
be  eliminated  under  the  general  amending  procedure,  by  changing  the  definition  of 
Parliament in s. 17 of the Constitution Act, 1867 so as to remove the upper house - The 
Supreme Court of Canada disagreed with these submissions - The court stated that "Part 
V was drafted on the assumption that the federal Parliament would remain bicameral in 
nature,  i.e.  that  there  would  continue  to  be  both  a  lower  legislative  chamber  and  a 
complementary upper chamber.  Removal of the upper chamber from our Constitution 
would  alter  the  structure  and  functioning  of  Part  V.  Consequently,  it  requires  the 
unanimous consent of Parliament and of all the provinces (s. 41(e)). ... the notion of an 
amendment to the Constitution of Canada is not limited to textual modifications - it also 
embraces significant  structural  modifications of the Constitution.  The abolition of the 
upper chamber would entail a significant structural modification of Part V. Amendments 
to the Constitution of Canada are subject to review by the Senate. ... The elimination of 
bicameralism would render this mechanism of review inoperative and effectively change 
the dynamics of the constitutional amendment process. The constitutional structure of 
Part V as a whole would be fundamentally altered" - See paragraphs 103 to 109.

Constitutional Law - Topic 2107
Amendments - Constitution Act and constitutional documents - When unanimity required 



-  The Government of Canada asked the court to answer a question regarding amendment 
of the Constitution of Canada to abolish the Senate - The Reference asked which of two 
possible procedures applied to abolition of the Senate: the general amending procedure or 
the unanimous consent procedure - The Supreme Court of Canada concluded that "The 
review of constitutional amendments by an upper house is an essential component of the 
Part V amending procedures. The Senate has a role to play in all of the Part V amending 
procedures, except for the unilateral provincial procedure. The process of constitutional 
amendment  in  a  unicameral  system would be qualitatively different  from the  current 
process. There would be one less player in the process, one less mechanism of review. It 
would be necessary to decide whether the amending procedure can function as currently 
drafted in a unicameral system, or whether it should be modified to provide for a new 
mechanism of review that occupies the role formerly played by the upper chamber. These 
issues relate to the functioning of the constitutional amendment formula and, as such, 
unanimous consent of Parliament and of all the provinces is required under s. 41(e) of the 
Constitution Act, 1982" - See paragraph 110.

Constitutional Law - Topic 2108
Amendment  -  Constitution  Act  and  constitutional  documents  -  When  amendment 
required -  The Attorney General  of Canada submitted that  implementing consultative 
elections  for  appointment  to  the  Senate  would  not  constitute  an  amendment  to  the 
Constitution of Canada - He argued that this reform would not change the text of the 
Constitution Act, 1867, nor the means of selecting Senators - He pointed out that the 
formal mechanism for appointing Senators (summons by the Governor General acting on 
the advice of the Prime Minister) would remain untouched - Alternatively, he submitted 
that if introducing consultative elections constituted an amendment to the Constitution, 
then it could be achieved unilaterally by Parliament under s. 44 of the Constitution Act, 
1982  -  The  Supreme  Court  of  Canada  stated  that  "the  argument  that  introducing 
consultative elections does not constitute an amendment to the Constitution privileges 
form over substance. It reduces the notion of constitutional amendment to a matter of 
whether or not the letter of the constitutional text is modified. This narrow approach is 
inconsistent with the broad and purposive manner in which the Constitution is understood 
and interpreted ...  While  the provisions regarding the appointment of Senators would 
remain textually untouched, the Senate's fundamental nature and role as a complementary 
legislative body of sober second thought would be significantly altered. We conclude that 
each  of  the  proposed  consultative  elections  would  constitute  an  amendment  to  the 
Constitution  of  Canada  and  require  substantial  provincial  consent  under  the  general 
amending procedure, without the provincial right to 'opt out' of the amendment (s. 42). 
We reach this conclusion for three reasons: (1) the proposed consultative elections would 
fundamentally alter the architecture of the Constitution; (2) the text of Part V expressly 
makes the general amending procedure applicable to a change of this nature; and (3) the 
proposed change is beyond the scope of the unilateral federal amending procedure (s. 
44)" - See paragraphs 51 to 53.

Constitutional Law - Topic 2108
Amendment  -  Constitution  Act  and  constitutional  documents  -  When  amendment 
required  -  The  Supreme  Court  of  Canada  concluded  that  "introducing  a  process  of 



consultative elections for the nomination of Senators would change our Constitution's 
architecture, by endowing Senators with a popular mandate which is inconsistent with the 
Senate's  role  as  a  complementary  legislative  chamber  of  sober  second  thought.  This 
would constitute an amendment to the Constitution of Canada in relation to the method of 
selecting Senators. It thus attracts the general amending procedure, without the provincial 
right to 'opt out': s. 42(1)(b), Constitution Act, 1982" - See paragraphs 54 to 70.


