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Summary:
S.H. was charged with sexually assaulting two of his neighbours on the same evening. 

The trial judge found that S.H.'s conduct occurred while he was in an automatistic state that was 
not caused by a mental disorder. He was found not guilty on all counts. The Crown appealed.

The Ontario Court of Appeal allowed the appeal, set aside the acquittals and ordered a 
new trial on all counts confined to a determination of whether the accused's automatism should 
result in a verdict of not guilty or not criminally responsible because of a mental disorder (i.e., to 
determine  whether  S.H.'s  automatistic  state  should  be  characterized  as  mental  disorder 
automatism or non-mental disorder automatism). 

Criminal Law - Topic 103
Mental disorder - Insanity, automatism, etc. - Automatism or noninsane automatism - The 
Ontario  Court  of  Appeal  held  that  an error  in  characterizing the  automatism as  non-
mental  disorder  automatism,  rather  than  as  mental  disorder  automatism,  involved  a 
question of law alone within the meaning of s. 676(1)(a) of the Criminal Code and was 
therefore within the jurisdiction of the court - See paragraphs 42 to 49.

Criminal Law - Topic 103
Mental disorder - Insanity, automatism, etc. - Automatism or noninsane automatism - The 
Ontario Court of Appeal stated that "Automatism is a state of impaired consciousness in 
which a person, though capable of action, has no voluntary control over that action ... The 
term 'automatism' has been held to refer to involuntary conduct that is the product of a 
mental state in which the conscious mind is disassociated from the part of the mind that 
controls action ... Automatism relates to the actus reus or external circumstances of an 
offence. To be more specific, automatism has to do with the voluntariness component of 
the  actus  reus.  The  requirement  of  voluntariness  is  fundamental  to  the  imposition  of 
criminal liability and reflects our underlying respect for an individual's autonomy. The 
voluntariness requirement also reflects the principle that unless a person has the capacity 
and a fair opportunity to adjust his or her behaviour to the law, its penalties ought not to 
be applied to him or her ..." - See paragraphs 62 and 63.

Criminal Law - Topic 103
Mental disorder - Insanity, automatism, etc. - Automatism or noninsane automatism - The 
Ontario  Court  of  Appeal  stated  that  "The law presumes  that  people,  including  those 
charged  with  crime,  act  voluntarily  ...  The  presumption  is  rebuttable.  Automatism 
amounts to a claim that the conduct of a person charged with crime was not voluntary. It 



follows that a person charged who invokes automatism in answer to the charge bears the 
burden of rebutting the presumption of voluntariness ..." - Thereafter the court discussed 
the burden and standard of proof respecting automatism - See paragraphs 64 to 72.

Criminal Law - Topic 103
Mental disorder - Insanity, automatism, etc. - Automatism or noninsane automatism - The 
Ontario  Court  of  Appeal  stated  that  "The  criminal  law  characterizes  automatism  as 
mental disorder automatism or non-mental disorder automatism. What distinguishes one 
characterization of automatism from the other is the presence, in the former, and absence, 
from the  latter  of  a  'mental  disorder'  as  defined  in  s.  2  of  the  Criminal  Code.  The 
assessment of which form of automatism should be left to or considered by the trier of 
fact comes down to whether the condition alleged is a mental disorder ... Despite the 
presumption in s. 16(2) of the Criminal Code that every person is presumed not to suffer 
from a mental disorder so as to be exempt from criminal responsibility under s. 16(1) of 
the Criminal Code, ... we are to begin from the premise that automatism originates in a 
mental disorder and then examine the evidence to determine whether the condition does 
not originate in a disease of the mind ..." - See paragraphs 73 and 74. 

Criminal Law - Topic 103
Mental disorder - Insanity, automatism, etc. - Automatism or noninsane automatism - The 
Ontario Court of Appeal discussed what constituted a "mental disorder" - The court stated 
that a mental  disorder was a disease of the mind - To determine whether a condition 
amounted to a disease of the mind, a trial judge was to take a holistic approach informed 
by the internal cause factor, the continuing damage factor and other policy considerations 
- The court elaborated on those factors - See paragraphs 75 to 80. 

Criminal Law - Topic 103
Mental disorder - Insanity, automatism, etc. - Automatism or noninsane automatism - A 
trial  judge  acquitted  S.H.  of  sexual  offences  because  he  had  non-mental  disorder 
automatism - The Crown appealed - The Ontario Court of Appeal allowed the appeal - As 
a result of the combined effect of three errors, the trial judge failed to apply the proper 
legal standard when he characterized the accused's automatism as non-mental disorder 
automatism and entered unqualified acquittals: (1) he erred in beginning from the premise 
that automatistic behaviour was caused by a mental disorder except in rare cases; (2) he 
erred  in  failing  to  appreciate  that  the  expert's  opinion  that  the  accused's  condition 
constituted a disease of the brain was largely irrelevant to the determination of whether 
the condition should have been classified legally as a disease of the mind; and (3) the trial 
judge erred in his application of the continuing danger factor by focussing on the prospect 
of  recurrence  of  violent  conduct  rather  than  on  the  likelihood  of  recurrence  of  the 
commonplace events that triggered the automatistic state - See paragraphs 81 to 87. 

Criminal Law - Topic 4860
Appeals - Indictable offences - Grounds of appeal - Question of law or error of law - [See 
first Criminal Law - Topic 103].
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This appeal was heard on January 27, 2014, before Sharpe, Watt and Benotto, JJ.A., of 
the Ontario Court of Appeal. The following decision was delivered for the court by Watt, J.A., on 
April 22, 2014. 

Appeal allowed;
new trial ordered.

Editor: Elizabeth M.A. Turgeon

Criminal Law - Topic 4860
Appeals - Indictable offences - Grounds of appeal - Question of law or error of law - The 
Ontario  Court  of  Appeal  held  that  an error  in  characterizing the  automatism as  non-
mental  disorder  automatism,  rather  than  as  mental  disorder  automatism,  involved  a 
question of law alone within the meaning of s. 676(1)(a) of the Criminal Code and was 
therefore within the jurisdiction of the court - See paragraphs 42 to 49.


