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Summary:
The accused was charged with driving while "over .08" contrary to s. 253(1)(b) of the

Criminal Code. At trial, the accused attempted to displace the Criminal Code presumption that
the breathalyzer analysis was accurate. He argued that the approved breath sample instrument (an
Intoxilyzer  5000C)  was  improperly  operated  because  the  technician  did  not  follow  certain
procedures  in  the  technician's  operator's  manual  prepared  by  the  Calgary  Police  Service.
Specifically, the manual directed technicians to "make sure" a test subject's mouth was free of
mouth alcohol before taking a breath sample. Here, the technician allegedly failed to keep the
accused under observation for 20 minutes prior to testing and thus failed to ensure that his mouth
remained free of alcohol which might have entered his mouth due to burping as required by the
manual. 

The Alberta Provincial Court, in a decision reported [2013] A.R. Uned. 316, convicted
the  accused,  holding  that  he  failed  to  establish  evidence  to  the  contrary  on  the  balance  of
probabilities and, therefore, failed to rebut the presumption of accuracy. Absent that rebuttal, the
certificate of analysis stood as conclusive evidence that the accused operated his motor vehicle
while having an excessive blood alcohol content. The accused appealed, arguing that there was
reasonable doubt that the breathalyzer instrument was properly operated due to the qualified
technician failing to follow the testing procedure set out in operator's manual.

The Alberta Court of Queen's Bench (summary conviction appeal court) dismissed the
appeal. The accused applied for leave to appeal.

The Alberta Court of Appeal, per O'Ferrall, J.A., granted leave to appeal.

Criminal Law - Topic 1374
Motor  vehicles  -  Impaired  driving  -  Breathalyzer  or  blood  sample  -  Evidence  and
certificate  evidence (incl.  evidence tending to  show) -  The accused appealed his  .08
conviction,  arguing  that  he  had  displaced  the  Criminal  Code  presumption  that  the
breathalyzer analysis was accurate - He argued that breathalyzer was improperly operated
because the technician failed to observe him for 20 minutes prior to testing and thus
failed to ensure that his mouth remained free of alcohol caused by burping as required by
the Calgary Police Service operator's  manual -  The summary conviction appeal  court
dismissed the appeal -  The court held that without some evidence tending to show a
relationship between the fact of burping and the accuracy or reliability of the breath tests,
no reasonable doubt could arise to rebut the presumption - The accused applied for leave
to appeal - The Alberta Court of Appeal, per O'Ferrall, J.A., granted leave respecting the



issues  raised  in  this  case,  including  what  evidence  was  required  to  establish  that  an
approved instrument was operated improperly.
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This application for leave to appeal was heard on November 26, 2013, before O'Ferrall,
J.A., of the Alberta Court of Appeal, who delivered the following decision on December 20,
2013.

Leave to appeal granted.
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