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Summary:
The applicants applied for judicial review, seeking to have the Federal Child Support

Guidelines declared ultra vires the Divorce Act. The Attorney General of Canada moved to have
the application dismissed, raising issues relating to standing and collateral attack.

The Federal Court granted the motion and dismissed the judicial review application.

Administrative Law - Topic 24
Abuse of process - What constitutes - [See both Practice - Topic 5408.1].

Courts - Topic 4043
Federal Court of Canada - Jurisdiction - Federal Court - Declaratory relief - [See Courts
- Topic 5600].

Courts - Topic 4071.4
Federal  Court  of  Canada  -  Jurisdiction  -  Federal  Court  -  Practice  -  Judicial  review
applications - Standing - The applicants applied for judicial review, seeking to have the
Federal Child Support Guidelines declared ultra vires s. 26.1 of the Divorce Act - The
Attorney  General  of  Canada  moved  to  have  the  application  dismissed  for  want  of
standing - The Federal Court held that none of the applicants possessed public interest
standing and only two of the applicants (Strickland and Auer) possessed private standing
to challenge the vires of the Guidelines - Merely being impacted by an order applying the
Guidelines did not afford an individual private standing to challenge the Guidelines, thus
only Strickland and Auer who were subject to support orders had private standing - None
of the applicants met the test for public interest standing as there was another effective
way to bring the issue before the courts - See paragraphs 32 to 41.

Courts - Topic 4206
Federal Court of Canada - Jurisdiction - Particular matters - Divorce (incl. custody) - [See
Courts - Topic 5600 and second Practice - Topic 5408.1].

Courts - Topic 5600
Provincial courts - General - Concurrent and conflicting jurdisdiction - General - The
applicants  applied  for  judicial  review,  seeking  to  have  the  Federal  Child  Support
Guidelines declared ultra vires s. 26.1 of the Divorce Act - The Federal Court held that



there  was  concurrent  jurisdiction  between  it  and  the  provincial  superior  courts  over
applications such as this one, which involved a challenge to the vires of the Guidelines as
a matter of administrative as opposed to constitutional law - See paragraphs 11 to 31. 

Practice - Topic 221
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Public interest standing (incl. requirements of) - [See Courts - Topic 4071.4].

Practice - Topic 229
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Declaratory actions - [See Courts - Topic 4071.4].

Practice - Topic 5408.1
Judgments and orders - General - Collateral attack - Strickland paid child support based
on the Federal Child Support Guidelines pursuant to a interim agreement reached in a
court-mandated mediation session -  Strickland applied for  judicial  review,  seeking to
have the Federal Child Support Guidelines declared ultra vires s. 26.1 of the Divorce Act
-  The  Federal  Court  dismissed  the  application  -  The  court  held  that  Strickland's
application  was  an  impermissible  collateral  attack  on  the  agreement  reached  in  the
context of his family proceedings and an abuse of process - See paragraphs 42 to 48. 

Practice - Topic 5408.1
Judgments and orders - General - Collateral attack - Auer was subject to a child support
order  in  accordance  with  Federal  Child  Support  Guidelines  -  The latest  order  of  the
Alberta  Court  of  Queen's  Bench  provided  that  it  could  be  varied  depending  on  the
outcome of Auer's application for judicial review in Federal Court seeking to have the
Federal Child Support Guidelines declared ultra vires s. 26.1 of the Divorce Act - The
Attorney General of Canada sought to have the judicial review application dismissed,
claiming that it was an impermissible collateral attack on a court order and an abuse of
process - The Federal Court held that in light of the without prejudice order providing for
variation depending on the outcome of the judicial review application, the doctrine of
abuse  of  process  and  the  rule  against  collateral  attack  did  not  prevent  Auer  from
instituting his application - The court declined to exercise its discretion to hear Auer's
application and returned it to the Alberta court for a decision - See paragraphs 49 to 62. 
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This motion was considered by Gleason, J., of the Federal Court on December 14, 2012,
who delivered the following decision in Edmonton, Alberta, on May 6, 2013.

Order accordingly.

Editor: Elizabeth M.A. Turgeon



Administrative Law - Topic 24
Abuse of process - What constitutes - Strickland paid child support based on the Federal
Child Support Guidelines pursuant to a interim agreement reached in a court-mandated
mediation session - Strickland applied for judicial review, seeking to have the Federal
Child Support Guidelines declared ultra vires s. 26.1 of the Divorce Act - The Federal
Court  dismissed the application -  The court  held that  Strickland's  application was an
impermissible collateral  attack on the agreement reached in the context of his family
proceedings and an abuse of process - See paragraphs 42 to 48.

Administrative Law - Topic 24
Abuse  of  process  -  What  constitutes  -  Auer  was  subject  to  a  child  support  order  in
accordance with Federal Child Support Guidelines - The latest order of the Alberta Court
of Queen's Bench provided that it could be varied depending on the outcome of Auer's
application for judicial review in Federal Court seeking to have the Federal Child Support
Guidelines declared ultra vires s.  26.1 of the Divorce Act -  The Attorney General of
Canada sought to have the judicial review application dismissed, claiming that it was an
impermissible collateral attack on a court order and an abuse of process - The Federal
Court held that in light of the without prejudice order providing for variation depending
on the outcome of the judicial review application, the doctrine of abuse of process and the
rule against collateral attack did not prevent Auer from instituting his application - The
court declined to exercise its discretion to hear Auer's application and returned it to the
Alberta court for a decision - See paragraphs 49 to 62.

Courts - Topic 4043
Federal  Court  of  Canada  -  Jurisdiction  -  Federal  Court  -  Declaratory  relief  -  The
applicants  applied  for  judicial  review,  seeking  to  have  the  Federal  Child  Support
Guidelines declared ultra vires s. 26.1 of the Divorce Act - The Federal Court held that
there  was  concurrent  jurisdiction  between  it  and  the  provincial  superior  courts  over
applications such as this one, which involved a challenge to the vires of the Guidelines as
a matter of administrative as opposed to constitutional law - See paragraphs 11 to 31.

Courts - Topic 4206
Federal Court of Canada - Jurisdiction - Particular matters - Divorce (incl. custody) - The
applicants  applied  for  judicial  review,  seeking  to  have  the  Federal  Child  Support
Guidelines declared ultra vires s. 26.1 of the Divorce Act - The Federal Court held that
there  was  concurrent  jurisdiction  between  it  and  the  provincial  superior  courts  over
applications such as this one, which involved a challenge to the vires of the Guidelines as
a matter of administrative as opposed to constitutional law - See paragraphs 11 to 31.

Courts - Topic 4206
Federal Court of Canada - Jurisdiction - Particular matters - Divorce (incl. custody) -
Auer  was subject  to  a  child  support  order  in  accordance with Federal  Child  Support
Guidelines - The latest order of the Alberta Court of Queen's Bench provided that it could
be varied depending on the outcome of Auer's application for judicial review in Federal



Court seeking to have the Federal Child Support Guidelines declared ultra vires s. 26.1 of
the Divorce Act - The Attorney General of Canada sought to have the judicial review
application dismissed, claiming that it was an impermissible collateral attack on a court
order  and an abuse of  process  -  The Federal  Court  held that  in  light  of  the without
prejudice order providing for variation depending on the outcome of the judicial review
application, the doctrine of abuse of process and the rule against collateral attack did not
prevent  Auer  from  instituting  his  application  -  The  court  declined  to  exercise  its
discretion to hear Auer's application and returned it to the Alberta court for a decision -
See paragraphs 49 to 62.

Practice - Topic 221
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Public  interest  standing  (incl.  requirements  of)  -  The  applicants  applied  for  judicial
review, seeking to have the Federal Child Support Guidelines declared ultra vires s. 26.1
of the Divorce Act - The Attorney General of Canada moved to have the application
dismissed for  want  of  standing -  The Federal  Court  held that  none of  the applicants
possessed public interest standing and only two of the applicants (Strickland and Auer)
possessed  private  standing  to  challenge  the  vires  of  the  Guidelines  -  Merely  being
impacted  by  an  order  applying  the  Guidelines  did  not  afford  an  individual  private
standing to challenge the Guidelines, thus only Strickland and Auer who were subject to
support  orders  had private  standing -  None of  the  applicants  met  the  test  for  public
interest standing as there was another effective way to bring the issue before the courts -
See paragraphs 32 to 41.

Practice - Topic 229 
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Declaratory  actions  -  The applicants  applied  for  judicial  review,  seeking  to  have the
Federal Child Support Guidelines declared ultra vires s. 26.1 of the Divorce Act - The
Attorney  General  of  Canada  moved  to  have  the  application  dismissed  for  want  of
standing - The Federal Court held that none of the applicants possessed public interest
standing and only two of the applicants (Strickland and Auer) possessed private standing
to challenge the vires of the Guidelines - Merely being impacted by an order applying the
Guidelines did not afford an individual private standing to challenge the Guidelines, thus
only Strickland and Auer who were subject to support orders had private standing - None
of the applicants met the test for public interest standing as there was another effective
way to bring the issue before the courts - See paragraphs 32 to 41.


