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Summary:
Industry Canada (Minister) decided to auction off spectrum in the 700 MHz band for 

commercial mobile systems. After consultation with interested parties, the Minister set terms of 
the auction and conditions on the licences (in the "Policy and Technical Framework" and the 
"Licencing Framework" decisions). Telus Communications Co. was affected by the decisions 
because of the spectrum cap on large wireless service providers. Telus applied for judicial review 
of the authority of the Minister respecting the issuance of spectrum licences, seeking declaratory 
relief and an order of prohibition. Telus argued that the conditions imposed by the Minister's 
decisions were in fact eligibility criteria, a matter within the regulation making authority of the 
Governor-in-Council. 

The Federal Court dismissed the application. The Minister had the authority to impose 
conditions on spectrum licences for the 700 MHz band, including spectrum caps applicable to 
large wireless service providers such as Telus. 

Administrative Law - Topic 3202
Judicial review - General - Scope or standard of review - [See first Telecommunications 
- Topic 1166].

Administrative Law - Topic 3342
Judicial review - General - Practice - Limitation period - [See Courts - Topic 4071.3].

Administrative Law - Topic 3348
Judicial review - General - Practice - Time for application - [See Courts - Topic 4071.3].

Administrative Law - Topic 7052
Judicial review - Bars - Statutory - Limitation period - [See Courts - Topic 4071.3].

Courts - Topic 4071.3
Federal  Court  of  Canada  -  Jurisdiction  -  Trial  Division  -  Practice  -  Judicial  review 
applications - Time for - Industry Canada issued two decisions respecting an auction for 
spectrum in the 700 MHz band,  setting  conditions  on the  auction and the licences  - 
Seventeen months later, Telus Communications, a wireless service provider, applied for 
judicial review - Industry Canada argued that Telus was challenging a discrete Ministerial 
policy decision to which the 30 day time limit applied (Federal Courts Act, s. 18.1(2)) - 
The Federal Court held that the decisions formed part of an ongoing policy - The validity 
of a policy, as opposed to its application, could be challenged at any time - The issue here 



fell  within  the  definition  of  "matter"  within  s.  18.1(1)  of  the  Federal  Courts  Act; 
therefore, the 30 day limit did not apply - See paragraphs 24 to 43. 

Limitation of Actions - Topic 7601
Actions  against  the  Crown -  In  the  Federal  Court  of  Canada  -  [See  Courts  -  Topic 
4071.3].

Telecommunications - Topic 1107
Wireless telecommunications services - Licensing - Terms conditions (incl. authority to 
impose)  -  Industry Canada  (Minister)  issued  two decisions  respecting  an  auction  for 
spectrum in the 700 MHz band, setting conditions on the auction and the licences - At 
issue  was  whether  the  Minister  in  fixing  the  conditions  on  spectrum licences  acted 
outside  his  authority  in  making  a  determination  on  eligibility,  a  matter  within  the 
regulation making authority of the Governor-in-Council - The Federal Court held that the 
Minister had the authority to impose conditions on spectrum licences, including spectrum 
caps  applicable  to  large  wireless  service  providers  -  Having regard  to  the  Minister's 
authority in light of the policy objectives of the applicable statutory scheme, and applying 
a  textual,  contextual  and  purposive  analysis,  the  subject  conditions  did not  comprise 
eligibility requirements but served to further the implementation of clearly articulated 
telecommunications  policy  -  If  there  was  any  aspect  of  the  conditions  that  affected 
eligibility,  then  that  was  incidental  to  the Minister's  authority to  administer  spectrum 
management  in  accordance  with  those  policy  objectives  -  And,  in  any event,  in  the 
absence of promulgated regulations by the Governor-in-Council pertaining to spectrum 
licence eligibility, the conditions did not exceed the Minister's authority or conflict with 
the Governor-in-Council's legislative authority - The Minister correctly and reasonably 
exercised his authority in this regard. - See paragraphs 62 to 111. 

Telecommunications - Topic 1166
Wireless telecommunications services - Regulation - Judicial review (incl.  standard of 
review and time for) - Industry Canada (Minister) issued two decisions respecting an 
auction for spectrum in the 700 MHz band, setting conditions on the auction and the 
licences - Telus Communications applied for judicial review, arguing that the Minister 
lacked authority to impose eligibility criteria on the issuance of licences which was a 
matter within the regulation making authority of the Governor-in-Council - The Federal 
Court  discussed  the  standard  of  review  -  Here,  the  wisdom  or  soundness  of  the 
government  policy was  not  challenged,  nor  was  the  reasonableness  of  the  Minister's 
decision to impose conditions on the spectrum licences attacked - Rather, the question 
was whether there was authority to enact decisions made under a policy -  While the 
interpretation of the Minister's home and closely related statutes was involved, the nature 
of the question posed was one of true jurisdiction in that a jurisdictional line between the 
authority of the Minister and the Governor-in-Council was at issue - Therefore, this was a 
question of statutory interpretation of the nature which attracted a correctness standard of 
review - See paragraphs 44 to 61. 

Telecommunications - Topic 1166
Wireless telecommunications services - Regulation - Judicial review (incl.  standard of 



review and time for) - [See Courts - Topic 4071.3].
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This application was heard on December 3, 2013, in Ottawa, Ontario, before Strickland, 
J., of the Federal Court, who delivered the following decision on January 2, 2014. 

Application dismissed.

Editor: Elizabeth M.A. Turgeon

Administrative Law - Topic 3202
Judicial review - General - Scope or standard of review - Industry Canada (Minister) 
issued two decisions respecting an auction for spectrum in the 700 MHz band, setting 
conditions on the auction and the licences - Telus Communications applied for judicial 
review, arguing that the Minister  lacked authority to impose eligibility criteria on the 
issuance of licences which was a matter within the regulation making authority of the 
Governor-in-Council - The Federal Court discussed the standard of review - Here, the 
wisdom  or  soundness  of  the  government  policy  was  not  challenged,  nor  was  the 
reasonableness of the Minister's decision to impose conditions on the spectrum licences 
attacked - Rather, the question was whether there was authority to enact decisions made 
under  a  policy -  While  the  interpretation  of  the  Minister's  home and closely related 
statutes was involved, the nature of the question posed was one of true jurisdiction in that 
a jurisdictional line between the authority of the Minister and the Governor-in-Council 
was at  issue -  Therefore,  this  was a question of statutory interpretation of the nature 
which attracted a correctness standard of review - See paragraphs 44 to 61.

Administrative Law - Topic 3342
Judicial review - General - Practice - Limitation period - Industry Canada issued two 



decisions respecting an auction for spectrum in the 700 MHz band, setting conditions on 
the auction and the licences - Seventeen months later, Telus Communications, a wireless 
service provider,  applied for judicial  review - Industry Canada argued that Telus was 
challenging a discrete Ministerial policy decision to which the 30 day time limit applied 
(Federal Courts Act, s. 18.1(2)) - The Federal Court held that the decisions formed part of 
an ongoing policy -  The validity of a  policy,  as  opposed to  its  application,  could be 
challenged at any time - The issue here fell within the definition of "matter" within s. 
18.1(1)  of  the  Federal  Courts  Act;  therefore,  the  30  day  limit  did  not  apply  -  See 
paragraphs 24 to 43.

Administrative Law - Topic 3348
Judicial review - General - Practice - Time for application - Industry Canada issued two 
decisions respecting an auction for spectrum in the 700 MHz band, setting conditions on 
the auction and the licences - Seventeen months later, Telus Communications, a wireless 
service provider,  applied for judicial  review - Industry Canada argued that Telus was 
challenging a discrete Ministerial policy decision to which the 30 day time limit applied 
(Federal Courts Act, s. 18.1(2)) - The Federal Court held that the decisions formed part of 
an ongoing policy -  The validity of a  policy,  as  opposed to  its  application,  could be 
challenged at any time - The issue here fell within the definition of "matter" within s. 
18.1(1)  of  the  Federal  Courts  Act;  therefore,  the  30  day  limit  did  not  apply  -  See 
paragraphs 24 to 43.

Administrative Law - Topic 7052
Judicial  review -  Bars  -  Statutory  -  Limitation  period  -  Industry  Canada  issued  two 
decisions respecting an auction for spectrum in the 700 MHz band, setting conditions on 
the auction and the licences - Seventeen months later, Telus Communications, a wireless 
service provider,  applied for judicial  review - Industry Canada argued that Telus was 
challenging a discrete Ministerial policy decision to which the 30 day time limit applied 
(Federal Courts Act, s. 18.1(2)) - The Federal Court held that the decisions formed part of 
an ongoing policy -  The validity of a  policy,  as  opposed to  its  application,  could be 
challenged at any time - The issue here fell within the definition of "matter" within s. 
18.1(1)  of  the  Federal  Courts  Act;  therefore,  the  30  day  limit  did  not  apply  -  See 
paragraphs 24 to 43.

Limitation of Actions - Topic 7601
Actions against the Crown - In the Federal Court of Canada - Industry Canada issued two 
decisions respecting an auction for spectrum in the 700 MHz band, setting conditions on 
the auction and the licences - Seventeen months later, Telus Communications, a wireless 
service provider,  applied for judicial  review - Industry Canada argued that Telus was 
challenging a discrete Ministerial policy decision to which the 30 day time limit applied 
(Federal Courts Act, s. 18.1(2)) - The Federal Court held that the decisions formed part of 
an ongoing policy -  The validity of a  policy,  as  opposed to  its  application,  could be 
challenged at any time - The issue here fell within the definition of "matter" within s. 
18.1(1)  of  the  Federal  Courts  Act;  therefore,  the  30  day  limit  did  not  apply  -  See 
paragraphs 24 to 43.



Telecommunications - Topic 1166
Wireless telecommunications services - Regulation - Judicial review (incl.  standard of 
review and time for) - Industry Canada issued two decisions respecting an auction for 
spectrum in the 700 MHz band,  setting  conditions  on the  auction and the licences  - 
Seventeen months later, Telus Communications, a wireless service provider, applied for 
judicial review - Industry Canada argued that Telus was challenging a discrete Ministerial 
policy decision to which the 30 day time limit applied (Federal Courts Act, s. 18.1(2)) - 
The Federal Court held that the decisions formed part of an ongoing policy - The validity 
of a policy, as opposed to its application, could be challenged at any time - The issue here 
fell  within  the  definition  of  "matter"  within  s.  18.1(1)  of  the  Federal  Courts  Act; 
therefore, the 30 day limit did not apply - See paragraphs 24 to 43.


