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Summary:
The accused faced a second degree murder charge relative to a 22-day judge and jury trial.

The Crown moved for an order that the presiding judge recuse herself from presiding over the
trial, based on an alleged reasonable apprehension of bias. The judge's son was an articling
student with the law firm who represented the accused. The son had not participated in the
defence of the accused. The only "facts" or "evidence" supporting the recusal motion was
based upon the family relationship.

The Manitoba Court of Queen's Bench dismissed the motion.

Courts - Topic 691
Judges - Disqualification - Bias - Reasonable apprehension of bias - The accused faced a
second degree murder charge - The Crown moved for an order that the presiding judge
recuse herself because her son was articling at defence counsel's law firm - It argued that
such a relationship raised an actual perception of bias and a reasonable apprehension of
bias - The Manitoba Court of Queen's Bench stated that the burden of proof rested with the
Crown, as the moving party, to establish the circumstances that would serve to justify a
recusal - "Cases involving a request for recusal and the necessary determinations as to
whether a reasonable apprehension of bias exists are wholly fact-driven. A real likelihood
or probability of bias must be shown. Mere suspicion is not enough in the circumstances." -
See paragraph 12.

Courts - Topic 691
Judges - Disqualification - Bias - Reasonable apprehension of bias - In a criminal law
context, the Crown submitted that the presiding judge should recuse herself from presiding
over the trial because her son was articling at defence counsel's law firm - The Crown
argued that such a relationship raised a reasonable apprehension of bias - The Manitoba
Court of Queen's Bench reviewed the governing legal principles and referenced the Ethical
Principles for Judges related to impartiality and conflicts of interest - "What is being said
in the Ethical Principles for Judges and case law is that a judge should not sit where a
reasonable, fair-minded and informed person would have a reasonable suspicion that the
judge would not be impartial. Further, that person must be informed with respect to the
facts, including the traditions of integrity and impartiality underpinning our judicial system
and the taking of  the judicial  oath.  The test  is  objective in nature.  The matter  of  bias
denotes a state of mind that is in some way predisposed to a particular result, or that is
closed with regard to particular issues" - See paragraphs 13 to 19.



Courts - Topic 691
Judges - Disqualification - Bias - Reasonable apprehension of bias - The accused faced a
second degree murder charge relative to a 22-day judge and jury trial - The Crown moved
for an order that the presiding judge recuse herself because her son was articling at defence
counsel's law firm (a large criminal defence firm) - It argued that such a relationship raised
a reasonable apprehension of bias - The Manitoba Court of Queen's Bench dismissed the
motion  -  In  the  circumstances,  'no  reasonable,  fair  minded  and  informed  person,
considering the matter, would have a reasoned suspicion of a lack of impartiality' (Ethical
Principles for Judges at E.15)" - There was no evidence that the son had contact with the
file or  that  the recusal  request  had any foundation beyond the existence of  the family
relationship -  Further,  the jury would be the finders of  fact  and would reach the final
determination as to the appropriate verdict - See paragraphs 21 and 22.

Courts - Topic 691
Judges - Disqualification - Bias - Reasonable apprehension of bias - In a criminal law
context, the Crown moved for an order that the presiding judge recuse herself because her
son was articling at defence counsel's law firm - It argued that such a relationship raised a
reasonable apprehension of bias - The Manitoba Court of Queen's Bench, subsequent to a
review of the applicable law and the Ethical Principles for Judges, dismissed the motion -
"The blanket proposition that the existence of a family member at a law firm or a law
department precludes a judge from hearing a case is untenable unless the family member
has had contact with the case in question or other reasonable factors have been put forth by
way of  affidavit  evidence relevant to the facts  and context  of  that  case that  warrant  a
recusal. There have not been any such factors put forward here." - See paragraph 28.

Courts - Topic 693
Judges - Disqualification - Bias - Evidence - [See fourth Courts - Topic 691].
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This motion was heard and decided on March 7, 2012, by McKelvey, J., of the Manitoba
Court of Queen's Bench, Winnipeg Centre, who delivered the following written reasons on
August 8, 2012.

Motion dismissed.
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