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Summary:
Dow Chemical manufactured gas tanks which were used by Bombardier in their Sea-Doo 

personal watercraft. Some of the gas tanks were defective, causing a recall of the watercraft by 
Bombardier.  Lawsuits  were  launched  against  Bombardier.  Bombardier  commenced  a  multi-
million  action against  Dow Chemical.  The parties  agreed to  private  mediation and signed a 
mediation  agreement  containing  a  confidentiality  clause.  At  the  mediation  session,  Dow 
Chemical offered to settle for $7 million. Bombardier accepted. Subsequently a dispute arose 
over  the  terms  of  the  settlement.  Dow  Chemical  considered  that  the  $7  million  settlement 
absolved it of global liability and wanted Bombardier to sign a release to that effect. Bombardier 
considered that the settlement related to Montreal litigation only. Bombardier filed a motion for 
homologation of the transaction. Dow Chemical sought to strike out allegations contained in six 
paragraphs of the motion on the ground that they referred to events that had taken place in the 
course  of  the  mediation  process  and  that  the  evidence  from  the  mediation  session  was 
inadmissible  by virtue  of  the  confidentiality  clause  in  the  mediation  agreement.  Bombardier 
sought to  admit  evidence from the mediation session to enable  it  to prove its  point that  the 
settlement was not global.

The Quebec Superior Court, in a decision with neutral citation 2012 QCCS 22, held that 
in light of the confidentiality clause in the mediation agreement, the mediation proceedings were 
confidential.  On  that  basis,  the  judge  struck  four  of  the  six  paragraphs  from Bombardier's 
motion. Bombardier appealed.

The Quebec Court of Appeal allowed the appeal and held that the allegations at issue 
should not have been struck from the motion. Dow Chemical appealed. At issue was whether a 
confidentiality clause in a private mediation contract could override the exception to common 
law settlement privilege that enabled parties to produce evidence of confidential communications 
in order to prove the existence or scope of a settlement. 

The Supreme Court of Canada dismissed the appeal. The court held that it was open to 
contracting parties to create their own rules with respect to confidentiality that entirely displaced 
the common law settlement privilege,  and the exception in issue here.  However,  to do so, it 
would have to be clear, on applying the principles of contractual interpretation of the relevant 
jurisdiction, that that was what the parties intended. The court held that, in this case, applying the 
principles of Quebec contract  law,  the parties did not  intend to disregard the usual rule  that 



settlement privilege could be dispensed with in order to prove the terms of a settlement. Thus, 
the mediation contract did not preclude the parties from producing evidence of communications 
made in the course of the mediation process to prove the terms of the settlement. The court noted 
that  the  exception  was  a  narrow one  and it  would  be  for  the  judge  hearing  the  motion  of 
homologation  to  consider  the  impugned paragraphs  of  the  motion  individually  to  determine 
whether each of them was necessary for that purpose.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - [See first, second 
and third Practice - Topic 4590, and all Practice - Topic 5259.8].

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - [See first, second and third Practice - Topic 4590, 
and all Practice - Topic 5259.8].

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements  -  The  Supreme  Court  of  Canada  stated  that  "Settlement  privilege  is  a 
common law rule of evidence that protects communications exchanged by parties as they 
try to settle a dispute ...  Settlement privilege applies even in the absence of statutory 
provisions or contract clauses with respect to confidentiality, and parties do not have to 
use the words 'without prejudice'  to invoke the privilege: 'What matters instead is the 
intent  of  the parties  to  settle  the action .  .  .  .  Any negotiations  undertaken with this 
purpose are inadmissible' ... Furthermore, the privilege applies even after a settlement is 
reached. The 'content of successful negotiations' is therefore protected ... As with other 
class  privileges,  there  are  exceptions  to  settlement  privilege  ...  The  exception  to 
settlement privilege at issue in the case at bar is the rule that protected communications 
may be  disclosed  in  order  to  prove the  existence  or  scope of  a  settlement  ..."  -  See 
paragraphs 31 to 35. 

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements  -  The  Supreme  Court  of  Canada  stated  that  "Settlement  privilege  is  a 
common law evidentiary rule that applies to settlement negotiations regardless of whether 
the parties have expressly invoked it" - See paragraph 1. 

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements - The Supreme Court of Canada noted that the exception to the common law 
settlement  privilege  for  the  purpose  of  proving  the  terms  of  a  settlement  agreement 
applied in Quebec - The court stated that in Quebec law, as at common law, settlement 
privilege  was  an  evidentiary  rule  that  related  to  the  admissibility  of  evidence  of 
communications - It did not prevent a party from disclosing information, it just rendered 
the information inadmissible in litigation - See paragraphs 36 and 37. 



Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements - [See all Practice - Topic 5259.8].

Practice - Topic 5259.8 
Trials - General - Mediation - Confidentiality - At issue was whether a confidentiality 
clause  in  a  private  mediation  contract  could  override  the  exception  to  common  law 
settlement  privilege  that  enabled  parties  to  produce  evidence  of  confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme  Court  of  Canada  (Wagner,  J.)  stated  that  "...  parties  are  at  liberty  to  sign 
mediation contracts under which the protection of confidentiality is different from the 
common  law  protection.  This  enables  parties  to  secure  the  safeguards  they  deem 
important and fosters the free and frank negotiation of settlements, thereby serving the 
same purpose as settlement privilege: the promotion of settlements. However, I reject the 
presumption  that  a  confidentiality  clause  in  a  mediation  agreement  automatically 
displaces settlement privilege, and more specifically the exceptions to that privilege that 
exist at common law. The exceptions to settlement privilege have been developed for 
public policy reasons, and they exist to further the overall purpose of the privilege. A 
mediation contract will not deprive parties of the ability to prove the terms of a settlement 
by producing evidence of communications made in the mediation context unless a court 
finds, applying the appropriate rules of contractual interpretation, that that is the intended 
effect of the agreement" - See paragraph 3.

Practice - Topic 5259.8 
Trials - General - Mediation - Confidentiality - The Supreme Court of Canada reviewed 
the concept of common law settlement privilege and the use of confidentiality clauses in 
mediation  agreements  -  The  court  stated,  inter  alia,  that  settlement  privilege  and  a 
confidentiality clause were not the same, and they might in some circumstances conflict - 
Settlement  privilege  was  a  rule  of  evidence,  while  the  confidentiality  clause  was  a 
binding agreement - They did not afford the same protections, nor were the consequences 
for breaching them necessarily the same - See paragraphs 30 to 45.

Practice - Topic 5259.8 
Trials - General - Mediation - Confidentiality - The Supreme Court of Canada stated that 
"A form  of  confidentiality  is  inherent  in  mediation  in  that  the  parties  are  typically 
discussing a settlement,  which means that  their  communications are  protected by the 
common law settlement privilege ... But mediation is also a 'creature of contract' ... which 
means that parties can tailor their confidentiality requirements to exceed the scope of that 
privilege and,  in the case of breach,  avail  themselves of a remedy in contract" -  See 
paragraph 39.

Practice - Topic 5259.8 
Trials - General - Mediation - Confidentiality - One exception to common law settlement 
privilege  was  that  parties  could  produce  evidence  of  confidential  communications  in 
order  to  prove the existence or the scope of a  settlement  -  At issue was whether  an 
absolute  confidentiality  clause  in  a  mediation  agreement  displaced  the  common  law 



exception, thereby preventing parties from producing evidence of communications made 
in the mediation process in order to prove the terms of the settlement - The Supreme 
Court of Canada held that it was open to contracting parties to create their own rules with 
respect to confidentiality that entirely displaced the common law settlement privilege - 
However, the mere fact of signing a mediation agreement that contained a confidentiality 
clause did not automatically displace the privilege and the exceptions to it - Where an 
agreement could have the effect of preventing the application of a recognized exception 
to settlement privilege, its terms would have to be clear - See paragraph 51.

Practice - Topic 5259.8 
Trials - General - Mediation - Confidentiality - The Supreme Court of Canada stated that 
"Where an agreement could have the effect of preventing the application of a recognized 
exception to settlement privilege,  its terms must be clear.  It  cannot be presumed that 
parties  who  have  contracted  for  greater  confidentiality  in  order  to  foster  frank 
communications and thereby promote a settlement also intended to displace an exception 
to settlement privilege that serves the same purpose of promoting a settlement. Parties are 
free  to  do this,  but  they must  do so clearly.  To avoid a  dispute  over  the  terms  of  a 
settlement, they may also choose to stipulate that, to be valid, any settlement agreed to in 
the mediation must be immediately put into writing ..." - See paragraph 54.

Practice - Topic 5259.8 
Trials - General - Mediation - Confidentiality - Bombardier sued Dow Chemical - The 
parties  agreed  to  private  mediation  and  signed  a  mediation  agreement  containing  a 
confidentiality clause - A settlement ensued - Subsequently, a dispute arose over the terms 
of the settlement - Bombardier filed a motion for homologation of the transaction - At 
issue  was  whether  the  confidentiality  clause  in  the  mediation  contract  displaced  the 
exception  to  the  common  law  settlement  privilege  that  enabled  parties  to  produce 
evidence of confidential communications in order to prove the existence or the scope of a 
settlement - The Supreme Court of Canada held that while it was open to the parties to 
displace settlement privilege, including the exceptions to it, the parties did not intend to 
do so in this case - Here, the parties entered into this mediation process with the intention 
of settling their dispute and they had no reason to assume that they were signing away 
their ability to prove a settlement if necessary - The court stated that absent an express 
provision to the contrary it was unreasonable to assume that the parties who had agreed to 
mediation for the purpose of reaching a settlement would renounce their right to prove 
the terms of the settlement - See paragraphs 56 to 69. 

Practice - Topic 5259.8 
Trials - General - Mediation - Confidentiality - Bombardier sued Dow Chemical - The 
parties  agreed  to  private  mediation  and  signed  a  mediation  agreement  containing  a 
confidentiality clause - A settlement ensued - Subsequently, a dispute arose over the terms 
of the settlement - Bombardier filed a motion for homologation of the transaction - At 
issue was whether a confidentiality clause in a private mediation contract displaced the 
exception  to  the  common  law  settlement  privilege  that  enabled  parties  to  produce 
evidence of confidential communications in order to prove the existence or the scope of a 
settlement - The Supreme Court of Canada stated that "... that the mediation contract does 



not preclude the parties from producing evidence of communications made in the course 
of the mediation process in order to prove the terms of a settlement. However, I would 
note that this exception is a narrow one. Parties may produce such evidence only insofar 
as it is necessary in order to prove the terms of the settlement. The judge who hears the 
motion  for  homologation  will  consider  the  impugned  paragraphs  of  the  motion 
individually to determine whether each of them is necessary for that purpose. If either 
party would prefer  that  potentially sensitive information tendered in  support  of  those 
paragraphs not be made available to the public, an application can be made to the motion 
judge for a confidentiality order and to consider the evidence in camera, as long as the 
parties meet the test from Sierra Club of Canada v. Canada (Minister of Finance), 2002 
SCC 41 ... In camera hearings such as this should be reserved for cases in which there is a 
genuine dispute about the scope of the confidentiality agreement" - See paragraph 66.

Practice - Topic 5259.8 
Trials - General - Mediation - Confidentiality - At issue was whether a confidentiality 
clause  in  a  private  mediation  agreement  displaced  the  exception  to  the  common law 
settlement  privilege  that  enabled  parties  to  produce  evidence  of  confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme Court  of Canada stated that "I find that it  is open to parties,  in agreeing to 
confidentiality for a mediation process, to go so far as to limit their ability to prove the 
terms of any settlement. When any such limit is placed on the usual rule in this regard, 
however, it must be clear, on applying the principles of contractual interpretation of the 
relevant jurisdiction, that that is what the parties intended. In this case, the principles of 
Quebec contract law applied because the agreement at issue was entered into in Quebec. 
Had the law of another jurisdiction applied, the question whether the parties intended to 
renounce the common law exception to settlement privilege that applies where a party 
seeks to prove the terms of a settlement would have been decided in accordance with the 
principles applicable in that jurisdiction" - See paragraph 67.

Practice - Topic 9867 
Settlements - Disclosure - [Seel first,  second and third  Practice - Topic 4590 and all 
Practice - Topic 5259.8].

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose  of  settlement  -  [Seel  first,  second  and  third  Practice  -  Topic  4590 and  all 
Practice - Topic 5259.8].
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May 8, 2014.

Appeal dismissed.

Editor: Elizabeth M.A. Turgeon

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - The Supreme Court 
of  Canada  stated  that  "Settlement  privilege  is  a  common  law  rule  of  evidence  that 
protects communications exchanged by parties as they try to settle a dispute ... Settlement 
privilege applies  even in the absence of statutory provisions or  contract  clauses with 
respect to confidentiality, and parties do not have to use the words 'without prejudice' to 
invoke  the  privilege:  'What  matters  instead  is  the  intent  of  the  parties  to  settle  the 
action  .  .  .  .  Any  negotiations  undertaken  with  this  purpose  are  inadmissible'  ... 
Furthermore,  the privilege applies  even after  a  settlement  is  reached.  The 'content  of 
successful negotiations' is therefore protected ... As with other class privileges, there are 



exceptions to settlement privilege ... The exception to settlement privilege at issue in the 
case at bar is the rule that protected communications may be disclosed in order to prove 
the existence or scope of a settlement ..." - See paragraphs 31 to 35.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - The Supreme Court 
of Canada stated that "Settlement privilege is a common law evidentiary rule that applies 
to settlement negotiations regardless of whether the parties have expressly invoked it" - 
See paragraph 1.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - Supreme Court of 
Canada noted that the exception to the common law settlement privilege for the purpose 
of proving the terms of a settlement agreement applied in Quebec - The court stated that 
in  Quebec  law,  as  at  common law,  settlement  privilege  was  an  evidentiary rule  that 
related to the admissibility of evidence of communications - It did not prevent a party 
from disclosing information, it just rendered the information inadmissible in litigation - 
See paragraphs 36 and 37.

Evidence - Topic 4351
Witnesses  -  Privilege  -  Particular  relationships  -  Mediation  privilege  -  At  issue  was 
whether  a  confidentiality  clause  in  a  private  mediation  contract  could  override  the 
exception to common law settlement privilege that enabled parties to produce evidence of 
confidential communications in order to prove the existence or the scope of a settlement - 
The Supreme Court of Canada (Wagner, J.) stated that "... parties are at liberty to sign 
mediation contracts under which the protection of confidentiality is different from the 
common  law  protection.  This  enables  parties  to  secure  the  safeguards  they  deem 
important and fosters the free and frank negotiation of settlements, thereby serving the 
same purpose as settlement privilege: the promotion of settlements. However, I reject the 
presumption  that  a  confidentiality  clause  in  a  mediation  agreement  automatically 
displaces settlement privilege, and more specifically the exceptions to that privilege that 
exist at common law. The exceptions to settlement privilege have been developed for 
public policy reasons, and they exist to further the overall purpose of the privilege. A 
mediation contract will not deprive parties of the ability to prove the terms of a settlement 
by producing evidence of communications made in the mediation context unless a court 
finds, applying the appropriate rules of contractual interpretation, that that is the intended 
effect of the agreement" - See paragraph 3.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - The Supreme Court 
of  Canada  reviewed the  concept  of  common law settlement  privilege  and the  use of 
confidentiality  clauses  in  mediation  agreements  -  The  court  stated,  inter  alia,  that 
settlement privilege and a confidentiality clause were not the same, and they might in 
some circumstances  conflict  -  Settlement  privilege was a  rule  of  evidence,  while  the 
confidentiality  clause  was  a  binding  agreement  -  They  did  not  afford  the  same 
protections, nor were the consequences for breaching them necessarily the same - See 



paragraphs 30 to 45.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - The Supreme Court 
of Canada stated that "A form of confidentiality is inherent in mediation in that the parties 
are  typically  discussing  a  settlement,  which  means  that  their  communications  are 
protected by the common law settlement privilege ... But mediation is also a 'creature of 
contract'  ...  which  means  that  parties  can  tailor  their  confidentiality  requirements  to 
exceed the scope of that privilege and, in the case of breach, avail themselves of a remedy 
in contract" - See paragraph 39.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - One exception to 
common law settlement privilege was that parties could produce evidence of confidential 
communications in order to prove the existence or the scope of a settlement - At issue 
was whether an absolute confidentiality clause in a mediation agreement displaced the 
common  law  exception,  thereby  preventing  parties  from  producing  evidence  of 
communications  made  in  the  mediation  process  in  order  to  prove  the  terms  of  the 
settlement - The Supreme Court of Canada held that it was open to contracting parties to 
create their own rules with respect to confidentiality that entirely displaced the common 
law settlement privilege - However, the mere fact of signing a mediation agreement that 
contained a confidentiality clause did not automatically displace the privilege and the 
exceptions to it - Where an agreement could have the effect of preventing the application 
of a recognized exception to settlement privilege, its terms would have to be clear - See 
paragraph 51.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - The Supreme Court 
of  Canada  stated  that  "Where  an  agreement  could  have  the  effect  of  preventing  the 
application of a recognized exception to settlement privilege, its terms must be clear. It 
cannot be presumed that parties who have contracted for greater confidentiality in order 
to  foster  frank  communications  and  thereby  promote  a  settlement  also  intended  to 
displace an exception to settlement privilege that serves the same purpose of promoting a 
settlement. Parties are free to do this, but they must do so clearly. To avoid a dispute over 
the  terms  of  a  settlement,  they  may  also  choose  to  stipulate  that,  to  be  valid,  any 
settlement agreed to in the mediation must be immediately put into writing ..." - See 
paragraph 54.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - Bombardier sued 
Dow  Chemical  -  The  parties  agreed  to  private  mediation  and  signed  a  mediation 
agreement containing a confidentiality clause - A settlement ensued - Subsequently,  a 
dispute  arose  over  the  terms  of  the  settlement  -  Bombardier  filed  a  motion  for 
homologation of the transaction - At issue was whether the confidentiality clause in the 
mediation contract displaced the exception to the common law settlement privilege that 
enabled parties to produce evidence of confidential communications in order to prove the 



existence or the scope of a settlement - The Supreme Court of Canada held that while it 
was open to the parties to displace settlement privilege, including the exceptions to it, the 
parties did not intend to do so in this case - Here, the parties entered into this mediation 
process with the intention of settling their dispute and they had no reason to assume that 
they were signing away their ability to prove a settlement if necessary - The court stated 
that absent an express provision to the contrary it was unreasonable to assume that the 
parties  who had agreed  to  mediation  for  the  purpose of  reaching  a  settlement  would 
renounce their right to prove the terms of the settlement - See paragraphs 56 to 69.

Evidence - Topic 4351
Witnesses - Privilege - Particular relationships - Mediation privilege - Bombardier sued 
Dow  Chemical  -  The  parties  agreed  to  private  mediation  and  signed  a  mediation 
agreement containing a confidentiality clause - A settlement ensued - Subsequently,  a 
dispute  arose  over  the  terms  of  the  settlement  -  Bombardier  filed  a  motion  for 
homologation  of  the  transaction  -  At  issue  was whether  a  confidentiality  clause  in  a 
private  mediation  contract  displaced  the  exception  to  the  common  law  settlement 
privilege  that  enabled  parties  to  produce  evidence  of  confidential  communications  in 
order to prove the existence or the scope of a settlement - The Supreme Court of Canada 
stated that "... that the mediation contract does not preclude the parties from producing 
evidence of communications made in the course of the mediation process in order to 
prove the terms of a settlement. However, I would note that this exception is a narrow 
one. Parties may produce such evidence only insofar as it is necessary in order to prove 
the  terms  of  the  settlement.  The  judge  who hears  the  motion  for  homologation  will 
consider the impugned paragraphs of the motion individually to determine whether each 
of  them  is  necessary  for  that  purpose.  If  either  party  would  prefer  that  potentially 
sensitive information tendered in support of those paragraphs not be made available to 
the public, an application can be made to the motion judge for a confidentiality order and 
to consider the evidence in camera, as long as the parties meet the test from Sierra Club 
of Canada v. Canada (Minister of Finance), 2002 SCC 41 ... In camera hearings such as 
this should be reserved for cases in which there is a genuine dispute about the scope of 
the confidentiality agreement" - See paragraph 66.

Evidence - Topic 4351
Witnesses  -  Privilege  -  Particular  relationships  -  Mediation  privilege  -  At  issue  was 
whether a confidentiality clause in a private mediation agreement displaced the exception 
to  the  common law settlement  privilege  that  enabled  parties  to  produce  evidence  of 
confidential communications in order to prove the existence or the scope of a settlement - 
The Supreme Court of Canada stated that "I find that it is open to parties, in agreeing to 
confidentiality for a mediation process, to go so far as to limit their ability to prove the 
terms of any settlement. When any such limit is placed on the usual rule in this regard, 
however, it must be clear, on applying the principles of contractual interpretation of the 
relevant jurisdiction, that that is what the parties intended. In this case, the principles of 
Quebec contract law applied because the agreement at issue was entered into in Quebec. 
Had the law of another jurisdiction applied, the question whether the parties intended to 
renounce the common law exception to settlement privilege that applies where a party 
seeks to prove the terms of a settlement would have been decided in accordance with the 



principles applicable in that jurisdiction" - See paragraph 67.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared  for  purpose  of  settlement  -  The  Supreme  Court  of  Canada  stated  that 
"Settlement privilege is a common law rule of evidence that protects communications 
exchanged by parties as they try to settle a dispute ... Settlement privilege applies even in 
the absence of statutory provisions or contract clauses with respect to confidentiality, and 
parties do not have to use the words 'without prejudice' to invoke the privilege: 'What 
matters  instead is  the intent of the parties to settle the action .  .  .  .  Any negotiations 
undertaken with this purpose are inadmissible' ... Furthermore, the privilege applies even 
after  a  settlement  is  reached.  The  'content  of  successful  negotiations'  is  therefore 
protected ... As with other class privileges, there are exceptions to settlement privilege ... 
The exception to settlement privilege at issue in the case at bar is the rule that protected 
communications may be disclosed in order to prove the existence or scope of a settlement 
..." - See paragraphs 31 to 35.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared  for  purpose  of  settlement  -  The  Supreme  Court  of  Canada  stated  that 
"Settlement  privilege  is  a  common  law  evidentiary  rule  that  applies  to  settlement 
negotiations regardless of whether the parties have expressly invoked it" - See paragraph 
1.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared  for  purpose  of  settlement  -  The  Supreme  Court  of  Canada  noted  that  the 
exception to the common law settlement privilege for the purpose of proving the terms of 
a settlement agreement applied in Quebec - The court stated that in Quebec law, as at 
common law, settlement privilege was an evidentiary rule that related to the admissibility 
of evidence of communications - It did not prevent a party from disclosing information, it 
just rendered the information inadmissible in litigation - See paragraphs 36 and 37.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - At issue was whether a confidentiality clause in a 
private  mediation  contract  could  override  the  exception  to  common  law  settlement 
privilege  that  enabled  parties  to  produce  evidence  of  confidential  communications  in 
order to prove the existence or the scope of a settlement - The Supreme Court of Canada 
(Wagner, J.) stated that "... parties are at liberty to sign mediation contracts under which 
the  protection  of  confidentiality  is  different  from  the  common  law  protection.  This 
enables parties to secure the safeguards they deem important and fosters the free and 
frank  negotiation  of  settlements,  thereby  serving  the  same  purpose  as  settlement 
privilege:  the  promotion  of  settlements.  However,  I  reject  the  presumption  that  a 
confidentiality  clause  in  a  mediation  agreement  automatically  displaces  settlement 
privilege, and more specifically the exceptions to that privilege that exist at common law. 



The exceptions to settlement privilege have been developed for public policy reasons, 
and they exist to further the overall purpose of the privilege. A mediation contract will not 
deprive parties of the ability to prove the terms of a settlement by producing evidence of 
communications  made  in  the  mediation  context  unless  a  court  finds,  applying  the 
appropriate  rules  of  contractual  interpretation,  that  that  is  the  intended  effect  of  the 
agreement" - See paragraph 3.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - The Supreme Court of Canada reviewed the concept 
of common law settlement privilege and the use of confidentiality clauses in mediation 
agreements - The court stated, inter alia, that settlement privilege and a confidentiality 
clause were not the same, and they might in some circumstances conflict - Settlement 
privilege was a rule of evidence, while the confidentiality clause was a binding agreement 
- They did not afford the same protections, nor were the consequences for breaching them 
necessarily the same - See paragraphs 30 to 45.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - The Supreme Court of Canada stated that "A form of 
confidentiality  is  inherent  in  mediation  in  that  the  parties  are  typically  discussing  a 
settlement, which means that their  communications are protected by the common law 
settlement privilege ... But mediation is also a 'creature of contract' ... which means that 
parties can tailor their confidentiality requirements to exceed the scope of that privilege 
and, in the case of breach, avail themselves of a remedy in contract" - See paragraph 39.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - One exception to common law settlement privilege 
was that parties could produce evidence of confidential communications in order to prove 
the  existence  or  the  scope  of  a  settlement  -  At  issue  was  whether  an  absolute 
confidentiality clause in a mediation agreement displaced the common law exception, 
thereby preventing  parties  from producing  evidence  of  communications  made  in  the 
mediation process in order to prove the terms of the settlement - The Supreme Court of 
Canada held that it was open to contracting parties to create their own rules with respect 
to confidentiality that entirely displaced the common law settlement privilege - However, 
the mere fact of signing a mediation agreement that contained a confidentiality clause did 
not automatically displace the privilege and the exceptions to it - Where an agreement 
could  have  the  effect  of  preventing  the  application  of  a  recognized  exception  to 
settlement privilege, its terms would have to be clear - See paragraph 51.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - The Supreme Court of Canada stated that "Where an 
agreement could have the effect of preventing the application of a recognized exception 
to settlement privilege, its terms must be clear. It cannot be presumed that parties who 



have contracted for greater confidentiality in order to foster frank communications and 
thereby  promote  a  settlement  also  intended  to  displace  an  exception  to  settlement 
privilege that serves the same purpose of promoting a settlement. Parties are free to do 
this, but they must do so clearly. To avoid a dispute over the terms of a settlement, they 
may also choose to stipulate that, to be valid, any settlement agreed to in the mediation 
must be immediately put into writing ..." - See paragraph 54.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - Bombardier sued Dow Chemical - The parties agreed 
to private mediation and signed a mediation agreement containing a confidentiality clause 
- A settlement ensued - Subsequently, a dispute arose over the terms of the settlement - 
Bombardier filed a motion for homologation of the transaction - At issue was whether the 
confidentiality clause in the mediation contract displaced the exception to the common 
law  settlement  privilege  that  enabled  parties  to  produce  evidence  of  confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme Court of Canada held that while it was open to the parties to displace settlement 
privilege, including the exceptions to it, the parties did not intend to do so in this case - 
Here, the parties entered into this mediation process with the intention of settling their 
dispute and they had no reason to assume that they were signing away their ability to 
prove a settlement if necessary - The court stated that absent an express provision to the 
contrary it was unreasonable to assume that the parties who had agreed to mediation for 
the purpose of reaching a settlement would renounce their right to prove the terms of the 
settlement - See paragraphs 56 to 69.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - Bombardier sued Dow Chemical - The parties agreed 
to private mediation and signed a mediation agreement containing a confidentiality clause 
- A settlement ensued - Subsequently, a dispute arose over the terms of the settlement - 
Bombardier filed a motion for homologation of the transaction - At issue was whether a 
confidentiality  clause  in  a  private  mediation  contract  displaced  the  exception  to  the 
common law settlement privilege that enabled parties to produce evidence of confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme Court of Canada stated that "... that the mediation contract does not preclude the 
parties from producing evidence of communications made in the course of the mediation 
process in order  to  prove the terms of a  settlement.  However,  I  would note  that  this 
exception  is  a  narrow one.  Parties  may produce  such  evidence  only insofar  as  it  is 
necessary in order to prove the terms of the settlement. The judge who hears the motion 
for homologation will consider the impugned paragraphs of the motion individually to 
determine whether each of them is necessary for that purpose. If either party would prefer 
that potentially sensitive information tendered in support of those paragraphs not be made 
available  to  the  public,  an  application  can  be  made  to  the  motion  judge  for  a 
confidentiality order and to consider the evidence in camera, as long as the parties meet 
the test from Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 ... In 
camera hearings such as this should be reserved for cases in which there is a genuine 



dispute about the scope of the confidentiality agreement" - See paragraph 66.

Practice - Topic 4580 
Discovery -  What documents must be produced -  Privileged documents -  Documents 
prepared for purpose of settlement - At issue was whether a confidentiality clause in a 
private  mediation  agreement  displaced  the  exception  to  the  common  law  settlement 
privilege  that  enabled  parties  to  produce  evidence  of  confidential  communications  in 
order to prove the existence or the scope of a settlement - The Supreme Court of Canada 
stated that "I find that it is open to parties, in agreeing to confidentiality for a mediation 
process, to go so far as to limit their ability to prove the terms of any settlement. When 
any such limit is placed on the usual rule in this regard, however, it must be clear, on 
applying the principles of contractual interpretation of the relevant jurisdiction, that that 
is what the parties intended. In this case, the principles of Quebec contract law applied 
because the  agreement  at  issue  was  entered  into  in  Quebec.  Had the  law of  another 
jurisdiction applied, the question whether the parties intended to renounce the common 
law exception to settlement privilege that applies where a party seeks to prove the terms 
of a settlement would have been decided in accordance with the principles applicable in 
that jurisdiction" - See paragraph 67.

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements - At issue was whether a confidentiality clause in a private mediation contract 
could override the exception to common law settlement privilege that enabled parties to 
produce evidence of confidential communications in order to prove the existence or the 
scope of a settlement - The Supreme Court of Canada (Wagner, J.) stated that "... parties 
are at liberty to sign mediation contracts under which the protection of confidentiality is 
different from the common law protection. This enables parties to secure the safeguards 
they deem important and fosters the free and frank negotiation of settlements, thereby 
serving the same purpose as settlement privilege: the promotion of settlements. However, 
I  reject  the  presumption  that  a  confidentiality  clause  in  a  mediation  agreement 
automatically displaces settlement privilege, and more specifically the exceptions to that 
privilege that exist  at  common law. The exceptions to settlement privilege have been 
developed for public policy reasons, and they exist to further the overall purpose of the 
privilege. A mediation contract will not deprive parties of the ability to prove the terms of 
a settlement by producing evidence of communications made in the mediation context 
unless a court finds, applying the appropriate rules of contractual interpretation, that that 
is the intended effect of the agreement" - See paragraph 3.

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements  -  The  Supreme  Court  of  Canada  reviewed  the  concept  of  common  law 
settlement privilege and the use of confidentiality clauses in mediation agreements - The 
court stated, inter alia, that settlement privilege and a confidentiality clause were not the 
same, and they might in some circumstances conflict - Settlement privilege was a rule of 
evidence, while the confidentiality clause was a binding agreement - They did not afford 
the same protections, nor were the consequences for breaching them necessarily the same 



- See paragraphs 30 to 45.

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements  -  The Supreme Court  of Canada stated that "A form of confidentiality is 
inherent  in  mediation  in  that  the  parties  are  typically  discussing  a  settlement,  which 
means  that  their  communications  are  protected  by  the  common  law  settlement 
privilege ... But mediation is also a 'creature of contract' ... which means that parties can 
tailor their confidentiality requirements to exceed the scope of that privilege and, in the 
case of breach, avail themselves of a remedy in contract" - See paragraph 39.

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements - One exception to common law settlement privilege was that parties could 
produce evidence of confidential communications in order to prove the existence or the 
scope  of  a  settlement  -  At  issue  was whether  an  absolute  confidentiality  clause  in  a 
mediation agreement displaced the common law exception,  thereby preventing parties 
from producing evidence of communications made in the mediation process in order to 
prove the terms of the settlement - The Supreme Court of Canada held that it was open to 
contracting parties to create their own rules with respect to confidentiality that entirely 
displaced the common law settlement privilege - However, the mere fact of signing a 
mediation  agreement  that  contained  a  confidentiality  clause  did  not  automatically 
displace the privilege and the exceptions to it - Where an agreement could have the effect 
of preventing the application of a recognized exception to settlement privilege, its terms 
would have to be clear - See paragraph 51.

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements - The Supreme Court of Canada stated that "Where an agreement could have 
the effect of preventing the application of a recognized exception to settlement privilege, 
its terms must be clear. It cannot be presumed that parties who have contracted for greater 
confidentiality in order to foster frank communications and thereby promote a settlement 
also  intended  to  displace  an  exception  to  settlement  privilege  that  serves  the  same 
purpose of promoting a settlement. Parties are free to do this, but they must do so clearly. 
To avoid a dispute over the terms of a settlement, they may also choose to stipulate that, 
to  be valid,  any settlement  agreed  to  in  the mediation  must  be  immediately put  into 
writing ..." - See paragraph 54.

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements - Bombardier sued Dow Chemical - The parties agreed to private mediation 
and  signed  a  mediation  agreement  containing  a  confidentiality  clause  -  A settlement 
ensued - Subsequently, a dispute arose over the terms of the settlement - Bombardier filed 
a motion for homologation of the transaction - At issue was whether the confidentiality 
clause in the mediation contract displaced the exception to the common law settlement 
privilege  that  enabled  parties  to  produce  evidence  of  confidential  communications  in 



order to prove the existence or the scope of a settlement - The Supreme Court of Canada 
held that while it was open to the parties to displace settlement privilege, including the 
exceptions to it, the parties did not intend to do so in this case - Here, the parties entered 
into this mediation process with the intention of settling their dispute and they had no 
reason  to  assume  that  they  were  signing  away their  ability  to  prove  a  settlement  if 
necessary -  The  court  stated  that  absent  an  express  provision  to  the  contrary it  was 
unreasonable to assume that the parties who had agreed to mediation for the purpose of 
reaching a settlement would renounce their right to prove the terms of the settlement - 
See paragraphs 56 to 69.

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements - Bombardier sued Dow Chemical - The parties agreed to private mediation 
and  signed  a  mediation  agreement  containing  a  confidentiality  clause  -  A settlement 
ensued - Subsequently, a dispute arose over the terms of the settlement - Bombardier filed 
a motion for homologation of the transaction - At issue was whether a confidentiality 
clause  in  a  private  mediation  contract  displaced  the  exception  to  the  common  law 
settlement  privilege  that  enabled  parties  to  produce  evidence  of  confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme Court of Canada stated that "... that the mediation contract does not preclude the 
parties from producing evidence of communications made in the course of the mediation 
process in order  to  prove the terms of a  settlement.  However,  I  would note  that  this 
exception  is  a  narrow one.  Parties  may produce  such  evidence  only insofar  as  it  is 
necessary in order to prove the terms of the settlement. The judge who hears the motion 
for homologation will consider the impugned paragraphs of the motion individually to 
determine whether each of them is necessary for that purpose. If either party would prefer 
that potentially sensitive information tendered in support of those paragraphs not be made 
available  to  the  public,  an  application  can  be  made  to  the  motion  judge  for  a 
confidentiality order and to consider the evidence in camera, as long as the parties meet 
the test from Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 ... In 
camera hearings such as this should be reserved for cases in which there is a genuine 
dispute about the scope of the confidentiality agreement" - See paragraph 66.

Practice - Topic 4590
Discovery  -  What  documents  must  be  produced  -  Settlement  documents  and  other 
agreements  -  At  issue  was  whether  a  confidentiality  clause  in  a  private  mediation 
agreement displaced the exception to the common law settlement privilege that enabled 
parties  to  produce  evidence  of  confidential  communications  in  order  to  prove  the 
existence or the scope of a settlement - The Supreme Court of Canada stated that "I find 
that it is open to parties, in agreeing to confidentiality for a mediation process, to go so 
far as to limit their ability to prove the terms of any settlement. When any such limit is 
placed  on  the  usual  rule  in  this  regard,  however,  it  must  be  clear,  on  applying  the 
principles of contractual interpretation of the relevant jurisdiction, that that is what the 
parties intended. In this case, the principles of Quebec contract law applied because the 
agreement  at  issue  was  entered  into  in  Quebec.  Had  the  law  of  another  jurisdiction 
applied, the question whether the parties intended to renounce the common law exception 



to settlement privilege that applies where a party seeks to prove the terms of a settlement 
would have been decided in accordance with the principles applicable in that jurisdiction" 
- See paragraph 67.

Practice - Topic 9867 
Settlements - Disclosure - The Supreme Court of Canada stated that "Settlement privilege 
is a common law rule of evidence that protects communications exchanged by parties as 
they try to settle a dispute ... Settlement privilege applies even in the absence of statutory 
provisions or contract clauses with respect to confidentiality, and parties do not have to 
use the words 'without prejudice'  to invoke the privilege: 'What matters instead is the 
intent  of  the parties  to  settle  the action .  .  .  .  Any negotiations  undertaken with this 
purpose are inadmissible' ... Furthermore, the privilege applies even after a settlement is 
reached. The 'content of successful negotiations' is therefore protected ... As with other 
class  privileges,  there  are  exceptions  to  settlement  privilege  ...  The  exception  to 
settlement privilege at issue in the case at bar is the rule that protected communications 
may be  disclosed  in  order  to  prove the  existence  or  scope of  a  settlement  ..."  -  See 
paragraphs 31 to 35.

Practice - Topic 9867 
Settlements - Disclosure - The Supreme Court of Canada stated that "Settlement privilege 
is a common law evidentiary rule that applies to settlement negotiations regardless of 
whether the parties have expressly invoked it" - See paragraph 1.

Practice - Topic 9867 
Settlements - Disclosure - The Supreme Court of Canada noted that the exception to the 
common law settlement privilege for the purpose of proving the terms of a settlement 
agreement applied in Quebec - The court stated that in Quebec law, as at common law, 
settlement privilege was an evidentiary rule that related to the admissibility of evidence 
of  communications  -  It  did  not  prevent  a  party  from disclosing  information,  it  just 
rendered the information inadmissible in litigation - See paragraphs 36 and 37.

Practice - Topic 9867 
Settlements  -  Disclosure -  At  issue was whether  a  confidentiality clause in  a  private 
mediation contract could override the exception to common law settlement privilege that 
enabled parties to produce evidence of confidential communications in order to prove the 
existence or the scope of a settlement - The Supreme Court of Canada (Wagner, J.) stated 
that "... parties are at liberty to sign mediation contracts under which the protection of 
confidentiality  is  different  from the  common  law  protection.  This  enables  parties  to 
secure the safeguards they deem important and fosters the free and frank negotiation of 
settlements, thereby serving the same purpose as settlement privilege: the promotion of 
settlements. However, I reject the presumption that a confidentiality clause in a mediation 
agreement  automatically  displaces  settlement  privilege,  and  more  specifically  the 
exceptions  to  that  privilege  that  exist  at  common  law.  The  exceptions  to  settlement 
privilege have been developed for public policy reasons, and they exist to further the 
overall  purpose of  the privilege.  A mediation contract  will  not  deprive parties  of the 
ability to prove the terms of a settlement by producing evidence of communications made 



in the mediation context unless a court finds, applying the appropriate rules of contractual 
interpretation, that that is the intended effect of the agreement" - See paragraph 3.

Practice - Topic 9867 
Settlements  -  Disclosure  -  The  Supreme  Court  of  Canada  reviewed  the  concept  of 
common law settlement  privilege  and the  use of  confidentiality clauses  in  mediation 
agreements - The court stated, inter alia, that settlement privilege and a confidentiality 
clause were not the same, and they might in some circumstances conflict - Settlement 
privilege was a rule of evidence, while the confidentiality clause was a binding agreement 
- They did not afford the same protections, nor were the consequences for breaching them 
necessarily the same - See paragraphs 30 to 45.

Practice - Topic 9867 
Settlements  -  Disclosure  -  The  Supreme  Court  of  Canada  stated  that  "A form  of 
confidentiality  is  inherent  in  mediation  in  that  the  parties  are  typically  discussing  a 
settlement, which means that their  communications are protected by the common law 
settlement privilege ... But mediation is also a 'creature of contract' ... which means that 
parties can tailor their confidentiality requirements to exceed the scope of that privilege 
and, in the case of breach, avail themselves of a remedy in contract" - See paragraph 39.

Practice - Topic 9867 
Settlements - Disclosure - One exception to common law settlement privilege was that 
parties  could  produce evidence  of  confidential  communications  in  order  to  prove the 
existence or the scope of a settlement - At issue was whether an absolute confidentiality 
clause in a mediation agreement displaced the common law exception, thereby preventing 
parties from producing evidence of communications made in the mediation process in 
order to prove the terms of the settlement - The Supreme Court of Canada held that it was 
open to contracting parties to create their own rules with respect to confidentiality that 
entirely displaced  the  common law settlement  privilege  -  However,  the  mere  fact  of 
signing  a  mediation  agreement  that  contained  a  confidentiality  clause  did  not 
automatically displace the privilege and the exceptions to it - Where an agreement could 
have  the effect  of  preventing the application of  a  recognized  exception to  settlement 
privilege, its terms would have to be clear - See paragraph 51.

Practice - Topic 9867 
Settlements  -  Disclosure  -  The  Supreme  Court  of  Canada  stated  that  "Where  an 
agreement could have the effect of preventing the application of a recognized exception 
to settlement privilege, its terms must be clear. It cannot be presumed that parties who 
have contracted for greater confidentiality in order to foster frank communications and 
thereby  promote  a  settlement  also  intended  to  displace  an  exception  to  settlement 
privilege that serves the same purpose of promoting a settlement. Parties are free to do 
this, but they must do so clearly. To avoid a dispute over the terms of a settlement, they 
may also choose to stipulate that, to be valid, any settlement agreed to in the mediation 
must be immediately put into writing ..." - See paragraph 54.

Practice - Topic 9867 



Settlements - Disclosure - Bombardier sued Dow Chemical - The parties agreed to private 
mediation  and  signed  a  mediation  agreement  containing  a  confidentiality  clause  -  A 
settlement  ensued -  Subsequently,  a  dispute  arose  over  the  terms  of  the  settlement  - 
Bombardier filed a motion for homologation of the transaction - At issue was whether the 
confidentiality clause in the mediation contract displaced the exception to the common 
law  settlement  privilege  that  enabled  parties  to  produce  evidence  of  confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme Court of Canada held that while it was open to the parties to displace settlement 
privilege, including the exceptions to it, the parties did not intend to do so in this case - 
Here, the parties entered into this mediation process with the intention of settling their 
dispute and they had no reason to assume that they were signing away their ability to 
prove a settlement if necessary - The court stated that absent an express provision to the 
contrary it was unreasonable to assume that the parties who had agreed to mediation for 
the purpose of reaching a settlement would renounce their right to prove the terms of the 
settlement - See paragraphs 56 to 69.

Practice - Topic 9867 
Settlements - Disclosure - Bombardier sued Dow Chemical - The parties agreed to private 
mediation  and  signed  a  mediation  agreement  containing  a  confidentiality  clause  -  A 
settlement  ensued -  Subsequently,  a  dispute  arose  over  the  terms  of  the  settlement  - 
Bombardier filed a motion for homologation of the transaction - At issue was whether a 
confidentiality  clause  in  a  private  mediation  contract  displaced  the  exception  to  the 
common law settlement privilege that enabled parties to produce evidence of confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme Court of Canada stated that "... that the mediation contract does not preclude the 
parties from producing evidence of communications made in the course of the mediation 
process in order  to  prove the terms of a  settlement.  However,  I  would note  that  this 
exception  is  a  narrow one.  Parties  may produce  such  evidence  only insofar  as  it  is 
necessary in order to prove the terms of the settlement. The judge who hears the motion 
for homologation will consider the impugned paragraphs of the motion individually to 
determine whether each of them is necessary for that purpose. If either party would prefer 
that potentially sensitive information tendered in support of those paragraphs not be made 
available  to  the  public,  an  application  can  be  made  to  the  motion  judge  for  a 
confidentiality order and to consider the evidence in camera, as long as the parties meet 
the test from Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 ... In 
camera hearings such as this should be reserved for cases in which there is a genuine 
dispute about the scope of the confidentiality agreement" - See paragraph 66.

Practice - Topic 9867 
Settlements  -  Disclosure -  At  issue was whether  a  confidentiality clause in  a  private 
mediation agreement displaced the exception to the common law settlement privilege that 
enabled parties to produce evidence of confidential communications in order to prove the 
existence or the scope of a settlement - The Supreme Court of Canada stated that "I find 
that it is open to parties, in agreeing to confidentiality for a mediation process, to go so 
far as to limit their ability to prove the terms of any settlement. When any such limit is 
placed  on  the  usual  rule  in  this  regard,  however,  it  must  be  clear,  on  applying  the 



principles of contractual interpretation of the relevant jurisdiction, that that is what the 
parties intended. In this case, the principles of Quebec contract law applied because the 
agreement  at  issue  was  entered  into  in  Quebec.  Had  the  law  of  another  jurisdiction 
applied, the question whether the parties intended to renounce the common law exception 
to settlement privilege that applies where a party seeks to prove the terms of a settlement 
would have been decided in accordance with the principles applicable in that jurisdiction" 
- See paragraph 67.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose of settlement - The Supreme Court of Canada stated that "Settlement privilege is 
a common law rule of evidence that protects communications exchanged by parties as 
they try to settle a dispute ... Settlement privilege applies even in the absence of statutory 
provisions or contract clauses with respect to confidentiality, and parties do not have to 
use the words 'without prejudice'  to invoke the privilege: 'What matters instead is the 
intent  of  the parties  to  settle  the action .  .  .  .  Any negotiations  undertaken with this 
purpose are inadmissible' ... Furthermore, the privilege applies even after a settlement is 
reached. The 'content of successful negotiations' is therefore protected ... As with other 
class  privileges,  there  are  exceptions  to  settlement  privilege  ...  The  exception  to 
settlement privilege at issue in the case at bar is the rule that protected communications 
may be  disclosed  in  order  to  prove the  existence  or  scope of  a  settlement  ..."  -  See 
paragraphs 31 to 35.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose of settlement - The Supreme Court of Canada stated that "Settlement privilege is 
a  common  law  evidentiary  rule  that  applies  to  settlement  negotiations  regardless  of 
whether the parties have expressly invoked it" - See paragraph 1.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose of settlement - The Supreme Court of Canada noted that the exception to the 
common law settlement privilege for the purpose of proving the terms of a settlement 
agreement applied in Quebec - The court stated that in Quebec law, as at common law, 
settlement privilege was an evidentiary rule that related to the admissibility of evidence 
of  communications  -  It  did  not  prevent  a  party  from disclosing  information,  it  just 
rendered the information inadmissible in litigation - See paragraphs 36 and 37.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose  of  settlement  -  At  issue  was  whether  a  confidentiality  clause  in  a  private 
mediation contract could override the exception to common law settlement privilege that 
enabled parties to produce evidence of confidential communications in order to prove the 
existence or the scope of a settlement - The Supreme Court of Canada (Wagner, J.) stated 
that "... parties are at liberty to sign mediation contracts under which the protection of 
confidentiality  is  different  from the  common  law  protection.  This  enables  parties  to 



secure the safeguards they deem important and fosters the free and frank negotiation of 
settlements, thereby serving the same purpose as settlement privilege: the promotion of 
settlements. However, I reject the presumption that a confidentiality clause in a mediation 
agreement  automatically  displaces  settlement  privilege,  and  more  specifically  the 
exceptions  to  that  privilege  that  exist  at  common  law.  The  exceptions  to  settlement 
privilege have been developed for public policy reasons, and they exist to further the 
overall  purpose of  the privilege.  A mediation contract  will  not  deprive parties  of the 
ability to prove the terms of a settlement by producing evidence of communications made 
in the mediation context unless a court finds, applying the appropriate rules of contractual 
interpretation, that that is the intended effect of the agreement" - See paragraph 3.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose of settlement - The Supreme Court of Canada reviewed the concept of common 
law settlement privilege and the use of confidentiality clauses in mediation agreements - 
The court stated, inter alia, that settlement privilege and a confidentiality clause were not 
the same, and they might in some circumstances conflict - Settlement privilege was a rule 
of evidence,  while the confidentiality clause was a binding agreement - They did not 
afford the same protections, nor were the consequences for breaching them necessarily 
the same - See paragraphs 30 to 45.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose  of  settlement  -  The  Supreme  Court  of  Canada  stated  that  "A  form  of 
confidentiality  is  inherent  in  mediation  in  that  the  parties  are  typically  discussing  a 
settlement, which means that their  communications are protected by the common law 
settlement privilege ... But mediation is also a 'creature of contract' ... which means that 
parties can tailor their confidentiality requirements to exceed the scope of that privilege 
and, in the case of breach, avail themselves of a remedy in contract" - See paragraph 39.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose  of  settlement  -  One exception  to  common law settlement  privilege  was that 
parties  could  produce evidence  of  confidential  communications  in  order  to  prove the 
existence or the scope of a settlement - At issue was whether an absolute confidentiality 
clause in a mediation agreement displaced the common law exception, thereby preventing 
parties from producing evidence of communications made in the mediation process in 
order to prove the terms of the settlement - The Supreme Court of Canada held that it was 
open to contracting parties to create their own rules with respect to confidentiality that 
entirely displaced  the  common law settlement  privilege  -  However,  the  mere  fact  of 
signing  a  mediation  agreement  that  contained  a  confidentiality  clause  did  not 
automatically displace the privilege and the exceptions to it - Where an agreement could 
have  the effect  of  preventing the application of  a  recognized  exception to  settlement 
privilege, its terms would have to be clear - See paragraph 51.

Quebec Procedure - Topic 4153



Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose of settlement - The Supreme Court of Canada stated that "Where an agreement 
could  have  the  effect  of  preventing  the  application  of  a  recognized  exception  to 
settlement privilege, its terms must be clear. It cannot be presumed that parties who have 
contracted for greater confidentiality in order to foster frank communications and thereby 
promote a settlement also intended to displace an exception to settlement privilege that 
serves the same purpose of promoting a settlement. Parties are free to do this, but they 
must do so clearly.  To avoid a dispute over the terms of a settlement, they may also 
choose to stipulate that, to be valid, any settlement agreed to in the mediation must be 
immediately put into writing ..." - See paragraph 54.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose of settlement - Bombardier sued Dow Chemical - The parties agreed to private 
mediation  and  signed  a  mediation  agreement  containing  a  confidentiality  clause  -  A 
settlement  ensued -  Subsequently,  a  dispute  arose  over  the  terms  of  the  settlement  - 
Bombardier filed a motion for homologation of the transaction - At issue was whether the 
confidentiality clause in the mediation contract displaced the exception to the common 
law  settlement  privilege  that  enabled  parties  to  produce  evidence  of  confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme Court of Canada held that while it was open to the parties to displace settlement 
privilege, including the exceptions to it, the parties did not intend to do so in this case - 
Here, the parties entered into this mediation process with the intention of settling their 
dispute and they had no reason to assume that they were signing away their ability to 
prove a settlement if necessary - The court stated that absent an express provision to the 
contrary it was unreasonable to assume that the parties who had agreed to mediation for 
the purpose of reaching a settlement would renounce their right to prove the terms of the 
settlement - See paragraphs 56 to 69.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose of settlement - Bombardier sued Dow Chemical - The parties agreed to private 
mediation  and  signed  a  mediation  agreement  containing  a  confidentiality  clause  -  A 
settlement  ensued -  Subsequently,  a  dispute  arose  over  the  terms  of  the  settlement  - 
Bombardier filed a motion for homologation of the transaction - At issue was whether a 
confidentiality  clause  in  a  private  mediation  contract  displaced  the  exception  to  the 
common law settlement privilege that enabled parties to produce evidence of confidential 
communications  in  order  to  prove  the  existence  or  the  scope  of  a  settlement  -  The 
Supreme Court of Canada stated that "... that the mediation contract does not preclude the 
parties from producing evidence of communications made in the course of the mediation 
process in order  to  prove the terms of a  settlement.  However,  I  would note  that  this 
exception  is  a  narrow one.  Parties  may produce  such  evidence  only insofar  as  it  is 
necessary in order to prove the terms of the settlement. The judge who hears the motion 
for homologation will consider the impugned paragraphs of the motion individually to 
determine whether each of them is necessary for that purpose. If either party would prefer 
that potentially sensitive information tendered in support of those paragraphs not be made 



available  to  the  public,  an  application  can  be  made  to  the  motion  judge  for  a 
confidentiality order and to consider the evidence in camera, as long as the parties meet 
the test from Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 ... In 
camera hearings such as this should be reserved for cases in which there is a genuine 
dispute about the scope of the confidentiality agreement" - See paragraph 66.

Quebec Procedure - Topic 4153
Discovery -  Documents - Production - Privileged documents, documents prepared for 
purpose  of  settlement  -  At  issue  was  whether  a  confidentiality  clause  in  a  private 
mediation agreement displaced the exception to the common law settlement privilege that 
enabled parties to produce evidence of confidential communications in order to prove the 
existence or the scope of a settlement - The Supreme Court of Canada stated that "I find 
that it is open to parties, in agreeing to confidentiality for a mediation process, to go so 
far as to limit their ability to prove the terms of any settlement. When any such limit is 
placed  on  the  usual  rule  in  this  regard,  however,  it  must  be  clear,  on  applying  the 
principles of contractual interpretation of the relevant jurisdiction, that that is what the 
parties intended. In this case, the principles of Quebec contract law applied because the 
agreement  at  issue  was  entered  into  in  Quebec.  Had  the  law  of  another  jurisdiction 
applied, the question whether the parties intended to renounce the common law exception 
to settlement privilege that applies where a party seeks to prove the terms of a settlement 
would have been decided in accordance with the principles applicable in that jurisdiction" 
- See paragraph 67.


