
Union Gas Limited (appellant) v. Ontario Energy Board (respondent)
(581/12; 2013 ONSC 7048)

Indexed As: Union Gas Ltd. v. Ontario Energy Board

Court of Ontario
Superior Court of Justice

Divisional Court
C. McKinnon, Himel and Wilton-Siegel, JJ.

December 20, 2013.

Summary:
Union Gas Ltd. appealed from a November 19, 2012 decision of the Ontario Energy

Board, referred to as Board proceeding EB-2012-0087. The purpose of that proceeding was to
determine the amount  of  Union Gas Ltd.'s  2011 utilities  earnings that  would be returned to
ratepayers  through  an  Earnings  Sharing  Mechanism  (ESM).  Specifically,  the  proceeding
focussed  on  $22  million  of  earnings  related  to  the  Firm  Transportation  Risk  Alleviation
Mechanism, a program initiated by Trans-Canada Pipelines and made available to all gas utilities
in the country. The Board determined that the revenue generated by those transactions could not
properly be described as "utilities revenue" but was in fact "gas transportation costs", the profits
of which should have been passed on to the ratepayers instead of being divided in accordance
with the ESM that applied to "utilities revenue", which would have resulted in $5.3 million less
being returned to ratepayers. Union Gas submitted that the classification of the funds as "gas
transportation costs" amounted to impermissible retroactive ratemaking.

The Ontario Divisional Court, Wilton-Siegel, J., dissenting, dismissed the appeal.

Administrative Law - Topic 9069
Boards and tribunals - Jurisdiction of particular boards and tribunals - Energy and utility
boards - [See Public Utilities - Topic 4666].

Public Utilities - Topic 4666
Public utility commissions or corporations (incl. private providers) - Regulation - Rates -
Power to fix just and reasonable rates - In 2007 Union Gas Ltd. ("Union") entered into an
Incentive Regulation Mechanism (IRM) Settlement Agreement covering the years 2008-
2012 -  The Settlement  Agreement  was approved by the  Ontario  Energy Board -  An
"amended IRM Agreement" was negotiated in 2009 - Union appealed from a decision of
the  Ontario  Energy  Board  dated  November  19,  2012  -  The  purpose  of  that  Board
proceeding was to determine the amount of Union's 2011 utilities earnings that would be
returned to ratepayers through an Earnings Sharing Mechanism (ESM) - Specifically, the
proceeding focused on $22 million of earnings related to the Firm Transportation Risk
Alleviation Mechanism (FT-RAM), a program initiated by Trans-Canada Pipelines and
made available to all gas utilities in the country - The Board determined that the revenue
generated by those transactions could not properly be described as "utilities revenue" but
was in fact "gas transportation costs", the profits of which should have been passed on to
the  ratepayers  instead  of  being  divided  in  accordance  with  the  ESM that  applied  to



"utilities revenue" - Union appealed from the Board's decision - Union alleged that the
Board had already approved the rates for revenue held in Union's Gas Reduction Costs
Deferred  Account  during  a  "Quarterly  Rate  Adjustment  Mechanism"  (QRAM)
proceeding  -  Union  submitted  that  the  reclassification  of  its  ESM  earnings  as  "gas
transportation  costs"  in  the  subsequent  ESM  proceeding  amounted  to  impermissible
retroactive ratemaking - The Ontario Divisional Court dismissed the appeal - Union was
less than forthright in their disclosure obligations with respect to FT-RAM revenues and
pursuant to s. 36 of the Ontario Energy Board Act, the Board had an obligation to address
the situation and set just and reasonable rates - Furthermore, by stating that Union was
"manufacturing" optimization opportunities, the Board effectively found that Union had
acted improperly - The Board had an obligation to intervene and correct the situation,
exercising its unfettered powers under s. 36 of the Act - The reasoning and findings of the
Board were clear that the QRAM proceedings never dealt with the $22 million in dispute
and it was only during the rate hearings held in 2012 that the true scope and nature of the
FT-RAM program was  revealed  -  Union's  argument  that  what  the  Board  was  doing
amounted to "classic retroactive rate setting" was rejected - The Board's decision was not
only reasonable, but was also correct - See paragraphs 27 to 56.

Public Utilities - Topic 4668 
Public utility commissions - Regulation - Rates - Powers respecting rates for past services
- [See Public Utilities - Topic 4666].

Public Utilities - Topic 4672
Public utility commissions - Regulation - Rates - Powers respecting excess earnings (incl.
deferral accounts) - [See Public Utilities - Topic 4666].

Public Utilities - Topic 4741 
Public utility commissions or corporations - Judicial review - General (incl. standard of
review) - Union Gas Ltd. appealed from a decision of the Ontario Energy Board dated
November 19, 2012 - The purpose of that proceeding was to determine the amount of
Union Gas Ltd.'s 2011 utilities earnings that would be returned to ratepayers through an
Earnings Sharing Mechanism - Specifically, the proceeding focused on $22 million of
earnings  related  to  the  Firm  Transportation  Risk  Alleviation  Mechanism,  a  program
initiated by Trans-Canada Pipelines and made available to all gas utilities in the country -
The  Board  determined  that  the  revenue  generated  by  those  transactions  could  not
properly be described as "utilities revenue" but was in fact "gas transportation costs", the
profits of which should have been passed on to the ratepayers instead of being divided in
accordance with the ESM that applied to "utilities revenue" - Union Gas submitted that
the classification of the funds as "gas transportation costs" amounted to impermissible
retroactive  ratemaking  -  The  Ontario  Divisional  Court  stated  that  "the  appropriate
standard for this appeal is reasonableness. This case concerns ratemaking. Ratemaking is
at  the core of the Board's expertise and home statute.  Whether a rate has been fixed
retroactively is largely a factual determination. This Court has repeatedly held that the
Ontario Energy Board is a highly specialized tribunal and that its decisions are deserving
of considerable deference" - See paragraph 25.
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This appeal was heard on October 16, 2013, before C. McKinnon, Himel and Wilton-
Siegel, JJ., of the Ontario Divisional Court. The judgment of the Divisional Court was released
on December 20, 2013, including the following opinions:

C. McKinnon, J. (Himel, J., concurring) - see paragraphs 1 to 56;
Wilton-Siegel, J., dissenting - see paragraphs 57 to 117.

Appeal dismissed.

Editor: Angela E. McKay

Administrative Law - Topic 9069
Boards and tribunals - Jurisdiction of particular boards and tribunals - Energy and utility
boards  -  In  2007  Union  Gas  Ltd.  ("Union")  entered  into  an  Incentive  Regulation
Mechanism (IRM) Settlement Agreement covering the years 2008-2012 - The Settlement
Agreement was approved by the Ontario Energy Board - An "amended IRM Agreement"
was negotiated in 2009 - Union appealed from a decision of the Ontario Energy Board
dated November 19, 2012 - The purpose of that Board proceeding was to determine the
amount of Union's 2011 utilities earnings that would be returned to ratepayers through an
Earnings  Sharing  Mechanism  (ESM)  -  Specifically,  the  proceeding  focused  on  $22
million of earnings related to the Firm Transportation Risk Alleviation Mechanism (FT-
RAM),  a  program initiated by Trans-Canada Pipelines  and made available to  all  gas
utilities  in  the  country  -  The  Board  determined  that  the  revenue  generated  by  those
transactions could not properly be described as "utilities revenue" but was in fact "gas
transportation costs", the profits of which should have been passed on to the ratepayers
instead of being divided in accordance with the ESM that applied to "utilities revenue" -
Union appealed from the Board's decision - Union alleged that the Board had already
approved the rates for revenue held in Union's Gas Reduction Costs Deferred Account
during  a  "Quarterly  Rate  Adjustment  Mechanism"  (QRAM)  proceeding  -  Union
submitted that the reclassification of its ESM earnings as "gas transportation costs" in the
subsequent  ESM proceeding amounted to impermissible  retroactive ratemaking -  The
Ontario Divisional Court dismissed the appeal - Union was less than forthright in their
disclosure obligations with respect to FT-RAM revenues and pursuant to s.  36 of the
Ontario Energy Board Act, the Board had an obligation to address the situation and set
just  and  reasonable  rates  -  Furthermore,  by  stating  that  Union  was  "manufacturing"
optimization opportunities, the Board effectively found that Union had acted improperly -
The  Board  had  an  obligation  to  intervene  and  correct  the  situation,  exercising  its
unfettered powers under s. 36 of the Act - The reasoning and findings of the Board were
clear that the QRAM proceedings never dealt with the $22 million in dispute and it was
only during the rate hearings held in 2012 that the true scope and nature of the FT-RAM
program was revealed - Union's argument that what the Board was doing amounted to
"classic  retroactive  rate  setting"  was  rejected  -  The  Board's  decision  was  not  only
reasonable, but was also correct - See paragraphs 27 to 56.



Public Utilities - Topic 4668 
Public utility commissions - Regulation - Rates - Powers respecting rates for past services
- In 2007 Union Gas Ltd. ("Union") entered into an Incentive Regulation Mechanism
(IRM) Settlement Agreement covering the years 2008-2012 - The Settlement Agreement
was  approved  by  the  Ontario  Energy  Board  -  An  "amended  IRM  Agreement"  was
negotiated in 2009 - Union appealed from a decision of the Ontario Energy Board dated
November 19, 2012 - The purpose of that Board proceeding was to determine the amount
of  Union's  2011  utilities  earnings  that  would  be  returned  to  ratepayers  through  an
Earnings  Sharing  Mechanism  (ESM)  -  Specifically,  the  proceeding  focused  on  $22
million of earnings related to the Firm Transportation Risk Alleviation Mechanism (FT-
RAM),  a  program initiated by Trans-Canada Pipelines  and made available to  all  gas
utilities  in  the  country  -  The  Board  determined  that  the  revenue  generated  by  those
transactions could not properly be described as "utilities revenue" but was in fact "gas
transportation costs", the profits of which should have been passed on to the ratepayers
instead of being divided in accordance with the ESM that applied to "utilities revenue" -
Union appealed from the Board's decision - Union alleged that the Board had already
approved the rates for revenue held in Union's Gas Reduction Costs Deferred Account
during  a  "Quarterly  Rate  Adjustment  Mechanism"  (QRAM)  proceeding  -  Union
submitted that the reclassification of its ESM earnings as "gas transportation costs" in the
subsequent  ESM proceeding amounted to impermissible  retroactive ratemaking -  The
Ontario Divisional Court dismissed the appeal - Union was less than forthright in their
disclosure obligations with respect to FT-RAM revenues and pursuant to s.  36 of the
Ontario Energy Board Act, the Board had an obligation to address the situation and set
just  and  reasonable  rates  -  Furthermore,  by  stating  that  Union  was  "manufacturing"
optimization opportunities, the Board effectively found that Union had acted improperly -
The  Board  had  an  obligation  to  intervene  and  correct  the  situation,  exercising  its
unfettered powers under s. 36 of the Act - The reasoning and findings of the Board were
clear that the QRAM proceedings never dealt with the $22 million in dispute and it was
only during the rate hearings held in 2012 that the true scope and nature of the FT-RAM
program was revealed - Union's argument that what the Board was doing amounted to
"classic  retroactive  rate  setting"  was  rejected  -  The  Board's  decision  was  not  only
reasonable, but was also correct - See paragraphs 27 to 56.

Public Utilities - Topic 4672
Public utility commissions - Regulation - Rates - Powers respecting excess earnings (incl.
deferral  accounts)  -  In  2007  Union  Gas  Ltd.  ("Union")  entered  into  an  Incentive
Regulation Mechanism (IRM) Settlement Agreement covering the years 2008-2012 - The
Settlement Agreement was approved by the Ontario Energy Board - An "amended IRM
Agreement" was negotiated in 2009 - Union appealed from a decision of the Ontario
Energy Board dated November 19, 2012 - The purpose of that Board proceeding was to
determine  the  amount  of  Union's  2011  utilities  earnings  that  would  be  returned  to
ratepayers through an Earnings Sharing Mechanism (ESM) - Specifically, the proceeding
focused on $22 million of earnings related to the Firm Transportation Risk Alleviation
Mechanism  (FT-RAM),  a  program  initiated  by  Trans-Canada  Pipelines  and  made
available  to  all  gas  utilities  in  the  country  -  The Board determined that  the  revenue



generated by those transactions could not properly be described as "utilities revenue" but
was in fact "gas transportation costs", the profits of which should have been passed on to
the  ratepayers  instead  of  being  divided  in  accordance  with  the  ESM that  applied  to
"utilities revenue" - Union appealed from the Board's decision - Union alleged that the
Board had already approved the rates for revenue held in Union's Gas Reduction Costs
Deferred  Account  during  a  "Quarterly  Rate  Adjustment  Mechanism"  (QRAM)
proceeding  -  Union  submitted  that  the  reclassification  of  its  ESM  earnings  as  "gas
transportation  costs"  in  the  subsequent  ESM  proceeding  amounted  to  impermissible
retroactive ratemaking - The Ontario Divisional Court dismissed the appeal - Union was
less than forthright in their disclosure obligations with respect to FT-RAM revenues and
pursuant to s. 36 of the Ontario Energy Board Act, the Board had an obligation to address
the situation and set just and reasonable rates - Furthermore, by stating that Union was
"manufacturing" optimization opportunities, the Board effectively found that Union had
acted improperly - The Board had an obligation to intervene and correct the situation,
exercising its unfettered powers under s. 36 of the Act - The reasoning and findings of the
Board were clear that the QRAM proceedings never dealt with the $22 million in dispute
and it was only during the rate hearings held in 2012 that the true scope and nature of the
FT-RAM program was  revealed  -  Union's  argument  that  what  the  Board  was  doing
amounted to "classic retroactive rate setting" was rejected - The Board's decision was not
only reasonable, but was also correct - See paragraphs 27 to 56.


