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Summary:
An employer dismissed an employee. The employee's fully paid up pension was triggered

by the dismissal.  The employee sued for  wrongful  dismissal.  At issue included whether  the
pension benefits paid to the employee after his dismissal should be deducted from his award. The
matter was determined by way of summary trial.

The British Columbia Supreme Court, in a decision reported at [2010] B.C.T.C. Uned.
376, awarded the employee damages totalling $93,305.32 based on a reasonable notice period of
20 months.  The court  refused to deduct the pension benefits,  holding that  he was bound by
Girling v. Crown Cork & Seal Canada Inc. et al. (B.C.C.A.). The employer appealed.

The British Columbia Court of Appeal, in a decision reported at 308 B.C.A.C. 304; 521
W.A.C. 304, dismissed the appeal. The employer appealed.

The  Supreme  Court  of  Canada,  McLachlin,  C.J.C.,  and  Rothstein,  J.,  dissenting,
dismissed the appeal.

Contracts - Topic 4023
Remedies for breach - Damages - Extent of liability - Losses attributable to breach - The
Supreme Court of Canada, in the context of a case dealing with contract damages, stated
that "Considerations other than the extent of the plaintiff's actual loss shape the way the
compensation principle  is  applied and there are well-established exceptions to it.  For
example, the rule that contract damages compensate only the plaintiff's actual loss is not
the only rule that applies to assessing contract damages. As a leading English case put it,
'Damages are measured by the plaintiff's loss, not the defendant's gain. But the common
law, pragmatic as ever, has long recognised that there are many commonplace situations
where a strict application of this principle would not do justice between the parties. Then
compensation for the wrong done to the plaintiff is measured by a different yardstick' ...
In  some cases,  for  example,  an  award  of  damages  in  contract  may be  based  on  the
advantage gained by the defendant as a result of the breach rather than the loss suffered
by the plaintiff ... The rule that damages are measured by the plaintiff's actual loss, while
the general rule, does not cover all cases. In addition, through the doctrines of remoteness
and mitigation, the compensation principle gives way to considerations of reasonableness
in relation to whether the plaintiff's expectations of the contract and his or her conduct in
response  to  the  breach  of  it  were  reasonable.  ...  Finally,  there  are  well-recognized
exceptions in which benefits flowing to plaintiffs are not taken into account even though



the result is that they are better off, economically speaking, after the breach than they
would have been had there been no breach. These exceptions are ultimately based on
factors other than strict compensatory considerations. ..." - See paragraphs 36 and 37.

Damages - Topic 1691
Deductions for payments or assistance by third parties - General - The Supreme Court of
Canada, in the context of a case dealing with contract damages, stated that "... a potential
compensating advantage [i.e., collateral benefit] problem exists if the plaintiff receives a
benefit that would result in compensation of the plaintiff beyond his or her actual loss and
either (a) the plaintiff would not have received the benefit but for the defendant's breach,
or (b) the benefit is intended to be an indemnity for the sort of loss resulting from the
defendant's  breach.  These  factors  identify  a  potential  problem  with  a  compensating
advantage, but do not decide how it should be resolved." - See paragraph 32.

Damages - Topic 1691
Deductions for payments or assistance by third parties - General - The Supreme Court of
Canada, in the context of a case dealing with contract damages, stated that a review of the
jurisprudence  supported  the  following  general  propositions  (subject  to  statutory  or
contractual  provisions  to  the  contrary)  as  to  when  a  compensating  advantage  (i.e.,
collateral benefit) should reduce damages otherwise payable by a defendant: "- Benefits
have not been deducted if (a) they are not intended to be an indemnity for the sort of loss
caused  by  the  breach  and  (b)  the  plaintiff  has  contributed  to  the  entitlement  to  the
benefit ... - Benefits have not been deducted where the plaintiff has contributed to an
indemnity benefit  ...  -  Benefits  have been deducted when they are intended to be an
indemnity for the sort of loss caused by the breach but the plaintiff has not contributed in
order to obtain entitlement to the benefit ..." - See paragraph 56.

Damages - Topic 1691
Deductions for payments or assistance by third parties - General - The Supreme Court
Canada,  in  the  context  of  a  case  dealing  with  whether  a  "collateral  benefit"  or  a
"compensating advantage" received by a plaintiff should reduce contract damages, set out
the  following conclusions:  "(a)  There  is  no single marker  to  sort  which benefits  fall
within the private insurance exception [to the compensation principle]. (b) One widely
accepted factor relates to the nature and purpose of the benefit. The more closely the
benefit is, in nature and purpose, an indemnity against the type of loss caused by the
defendant's breach, the stronger the case for deduction. The converse is also true. (c)
Whether  the  plaintiff  has  contributed to  the benefit  remains a  relevant  consideration,
although the basis for this is debatable. (d) In general, a benefit will not be deducted if it
is not an indemnity for the loss caused by the breach and the plaintiff has contributed in
order to obtain entitlement to it. (e) There is room in the analysis of the deduction issue
for broader policy considerations such as the desirability of equal treatment of those in
similar situations, the possibility of providing incentives for socially desirable conduct,
and the need for clear rules that are easy to apply." - See paragraph 76.

Damages - Topic 1730
Deductions for payments or assistance by third parties - Contractually from employer -



General - The Supreme Court of Canada, in the context of a case dealing with contract
damages, stated that there were exceptions to the strict application of the principle that
the defendant should compensate the plaintiff only for his or her actual loss, the most
important of which was the exception for private insurance and other benefits which, for
this purpose, were considered analogous to private insurance - That exception applied not
only to insurance benefits in the strict sense, but also to other benefits such as pension
payments to which an employee had contributed and which were not intended to be an
indemnity  for  the  type  of  loss  suffered  as  a  result  of  the  defendant's  breach  -  See
paragraph 16.

Damages - Topic 1742
Deductions for payments or assistance by third parties - Contractually - From employer -
Pensions - [See Damages - Topic 1730].

Damages - Topic 1742
Deductions for payments or assistance by third parties - Contractually - From employer -
Pensions - An employee's dismissal triggered his fully paid up pension - The trial judge
awarded  the  employee  damages  for  wrongful  dismissal  -  On  appeal,  the  employer
asserted that the judge erred in not deducting the pension benefits from the award - The
Supreme  Court  of  Canada  affirmed  the  dismissal  of  the  appeal  -  Employee  pension
payments, including payments from a defined benefits plans, as was the case here, were a
type  of  benefit  that  should  generally  not  reduce  the  damages  otherwise  payable  for
wrongful dismissal - They fell within the private insurance exception to the compensation
principle  -  Both  the  nature  of  the  benefit  and  the  parties'  intention  supported  that
conclusion - Pension benefits were a form of deferred compensation for the employee's
service and constituted a type of retirement savings - They were not intended to be an
indemnity for wage los due to unemployment - The parties could not have intended that
the employee's retirement savings would be used to subsidize the employee's wrongful
dismissal - There was no decision of the court that required deduction of a non-indemnity
benefit  to  which  the  plaintiff  had  contributed,  like  the  pension  benefits  here  -  See
paragraphs 4 and 77 to 98.

Damages - Topic 1745
Deductions  for  payments  or  assistance  by  third  parties  -  Contractually  -  Insurance  -
General - [See third Damages - Topic 1691 and Damages - Topic 1730].

Damages - Topic 1745
Deductions  for  payments  or  assistance  by  third  parties  -  Contractually  -  Insurance  -
General - The Supreme Court of Canada stated that three main policy considerations had
often been advanced to explain why a compensating advantage (i.e., collateral benefit)
should or should not be deducted: punishment, deterrence and the provision of incentives
for socially responsible behaviour - The private insurance exception was often justified
on the basis that deducting the benefit from damages reduced their punitive and deterrent
value  -  The  court  concluded  that  it  was  unsound  to  rely  on  a  punitive  or  deterrent
justification for the private insurance exception, particularly in breach of contract cases
where fault was not an operating concept - See paragraphs 70 and 71.



Damages - Topic 5702
Contracts - Breach of contract - Based on loss to the plaintiff - [See Contracts - Topic
4023].

Master and Servant - Topic 8073
Dismissal without cause - Damages - Deduction for pension benefits - [See Damages -
Topic 1730 and second Damages - Topic 1742].
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This appeal was heard on December 14, 2012, by McLachlin, C.J.C., LeBel, Fish, Abella,
Rothstein, Cromwell, Moldaver, Karakatsanis and Wagner, JJ., of the Supreme Court of Canada.
The decision of the court was released in both official languages on December 13, 2013, with the
following opinions:

Cromwell,  J.,  (LeBel,  Fish,  Abella,  Moldaver,  Karakatsanis  and  Wagner,  JJ.,
concurring) - see paragraphs 1 to 99;

Rothstein, J., dissenting (McLachlin, C.J.C., concurring) - see paragraphs 100 to



155.

Appeal dismissed.

Editor: Gary W. McLaughlin

Damages - Topic 1742
Deductions for payments or assistance by third parties - Contractually - From employer -
Pensions - The Supreme Court of Canada, in the context of a case dealing with contract
damages, stated that there were exceptions to the strict application of the principle that
the defendant should compensate the plaintiff only for his or her actual loss, the most
important of which was the exception for private insurance and other benefits which, for
this purpose, were considered analogous to private insurance - That exception applied not
only to insurance benefits in the strict sense, but also to other benefits such as pension
payments to which an employee had contributed and which were not intended to be an
indemnity  for  the  type  of  loss  suffered  as  a  result  of  the  defendant's  breach  -  See
paragraph 16.

Damages - Topic 1745
Deductions  for  payments  or  assistance  by  third  parties  -  Contractually  -  Insurance  -
General - The Supreme Court Canada, in the context of a case dealing with whether a
"collateral benefit" or a "compensating advantage" received by a plaintiff should reduce
contract damages, set out the following conclusions: "(a) There is no single marker to sort
which benefits fall within the private insurance exception [to the compensation principle].
(b) One widely accepted factor relates to the nature and purpose of the benefit. The more
closely the benefit is, in nature and purpose, an indemnity against the type of loss caused
by the defendant's breach, the stronger the case for deduction. The converse is also true.
(c) Whether the plaintiff has contributed to the benefit remains a relevant consideration,
although the basis for this is debatable. (d) In general, a benefit will not be deducted if it
is not an indemnity for the loss caused by the breach and the plaintiff has contributed in
order to obtain entitlement to it. (e) There is room in the analysis of the deduction issue
for broader policy considerations such as the desirability of equal treatment of those in
similar situations, the possibility of providing incentives for socially desirable conduct,
and the need for clear rules that are easy to apply." - See paragraph 76.

Damages - Topic 1745
Deductions  for  payments  or  assistance  by  third  parties  -  Contractually  -  Insurance  -
General - The Supreme Court of Canada, in the context of a case dealing with contract
damages, stated that there were exceptions to the strict application of the principle that
the defendant should compensate the plaintiff only for his or her actual loss, the most
important of which was the exception for private insurance and other benefits which, for
this purpose, were considered analogous to private insurance - That exception applied not
only to insurance benefits in the strict sense, but also to other benefits such as pension
payments to which an employee had contributed and which were not intended to be an
indemnity  for  the  type  of  loss  suffered  as  a  result  of  the  defendant's  breach  -  See



paragraph 16.

Damages - Topic 5702
Contracts - Breach of contract - Based on loss to the plaintiff - The Supreme Court of
Canada,  in  the  context  of  a  case  dealing  with  contract  damages,  stated  that
"Considerations  other  than the  extent  of  the  plaintiff's  actual  loss  shape  the  way the
compensation principle  is  applied and there are well-established exceptions to it.  For
example, the rule that contract damages compensate only the plaintiff's actual loss is not
the only rule that applies to assessing contract damages. As a leading English case put it,
'Damages are measured by the plaintiff's loss, not the defendant's gain. But the common
law, pragmatic as ever, has long recognised that there are many commonplace situations
where a strict application of this principle would not do justice between the parties. Then
compensation for the wrong done to the plaintiff is measured by a different yardstick' ...
In  some cases,  for  example,  an  award  of  damages  in  contract  may be  based  on  the
advantage gained by the defendant as a result of the breach rather than the loss suffered
by the plaintiff ... The rule that damages are measured by the plaintiff's actual loss, while
the general rule, does not cover all cases. In addition, through the doctrines of remoteness
and mitigation, the compensation principle gives way to considerations of reasonableness
in relation to whether the plaintiff's expectations of the contract and his or her conduct in
response  to  the  breach  of  it  were  reasonable.  ...  Finally,  there  are  well-recognized
exceptions in which benefits flowing to plaintiffs are not taken into account even though
the result is that they are better off, economically speaking, after the breach than they
would have been had there been no breach. These exceptions are ultimately based on
factors other than strict compensatory considerations. ..." - See paragraphs 36 and 37.

Master and Servant - Topic 8073
Dismissal  without  cause -  Damages -  Deduction for  pension benefits  -  The Supreme
Court of Canada, in the context of a case dealing with contract damages, stated that there
were  exceptions  to  the  strict  application  of  the  principle  that  the  defendant  should
compensate the plaintiff only for his or her actual loss, the most important of which was
the  exception  for  private  insurance  and  other  benefits  which,  for  this  purpose,  were
considered analogous to private insurance - That exception applied not only to insurance
benefits in the strict sense, but also to other benefits such as pension payments to which
an employee had contributed and which were not intended to be an indemnity for the type
of loss suffered as a result of the defendant's breach - See paragraph 16.

Master and Servant - Topic 8073
Dismissal without cause - Damages - Deduction for pension benefits - An employee's
dismissal triggered his fully paid up pension - The trial  judge awarded the employee
damages for wrongful dismissal - On appeal, the employer asserted that the judge erred in
not  deducting  the  pension  benefits  from the  award  -  The Supreme Court  of  Canada
affirmed the dismissal of the appeal - Employee pension payments, including payments
from a defined benefits plans, as was the case here, were a type of benefit that should
generally not reduce the damages otherwise payable for wrongful dismissal - They fell
within the private insurance exception to the compensation principle - Both the nature of
the benefit and the parties' intention supported that conclusion - Pension benefits were a



form of  deferred  compensation  for  the  employee's  service  and  constituted  a  type  of
retirement savings - They were not intended to be an indemnity for wage los due to
unemployment  -  The  parties  could  not  have  intended  that  the  employee's  retirement
savings would be used to subsidize the employee's wrongful dismissal - There was no
decision of the court that required deduction of a non-indemnity benefit to which the
plaintiff had contributed, like the pension benefits here - See paragraphs 4 and 77 to 98.


