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Summary:
The Xeni Gwet'in First  Nation was part  of the Tsilhqot'in Nation (the plaintiff).  This

litigation involved aboriginal title and aboriginal rights in two areas (collectively, the claim area)
in  the  west  central  interior  of  British  Columbia  that  the  plaintiff  considered  its  traditional
territory:  Tachelach'ed  (the  "Brittany  Triangle")  and  the  "Trapline  Territory".  In  response  to
proposed logging in the claim area, the plaintiff brought an action against British Columbia,
Canada and others, seeking (a) a declaration that the Tsilhqot'in Nation had aboriginal title to the
claim area; (b) a declaration that the Xeni Gwet'in had aboriginal rights to hunt and trap in the
claim area; (c) a declaration that British Columbia did not have jurisdiction to authorize forestry
activities within the claim area; (d) declarations that British Columbia's authorization of forestry
activities  within  the  claim  area  unjustifiably  infringed  the  aboriginal  title  of  the  Tsilhqot'in
Nation and the aboriginal rights of the Xeni Gwet'in;  (e)  injunctive relief  restraining British
Columbia from authorizing forestry activities in the claim area in the future; (f) damages for
unjustifiable infringement of the aboriginal title of the Tsilhqot'in Nation and Aboriginal rights of



the Xeni Gwet'in; and (g) damages for breach of fiduciary duty.

The British Columbia Supreme Court,  in a decision with neutral citation 2007 BCSC
1700, (a) dismissed the plaintiff's claims for declarations of aboriginal title without prejudice to
the Tsilhqot'in's ability to make new claims to aboriginal title within the claim area; (b) dismissed
the  plaintiff's  claims  for  damages  without  prejudice  to  the  Tsilhqot'in's  right  to  make  new
damages claims in respect of aboriginal title land; (c) declared that the Tsilhqot'in Nation had
aboriginal rights to trap and hunt birds and animals for specified purposes, and to trade in skins
and pelts taken from the claim area "as a means of securing a moderate livelihood", as well as to
capture and use horses; and (d) declared that forestry activities in the claim area unjustifiably
infringed Tsilhqot'in aboriginal rights. The plaintiff and Canada appealed regarding aboriginal
title.  British  Columbia  appealed  regarding  a  number  of  issues  surrounding  aboriginal  rights
claims.

The British Columbia Court of Appeal dismissed the appeals.

Editor's  Note:  There  are  a  number  of  reported  decisions  related  to  this  litigation  which  are
accessible at www.mlb.nb.ca by searching under "William v. British Columbia et al."

Courts - Topic 2015
Jurisdiction - General principles - Controlling abuse of its process (incl. abuse of process
by relitigation) - [See third Indians, Inuit and Métis - Topic 5563].

Estoppel - Topic 251
Estoppel  by  record  (res  judicata)  -  General  principles  -  Purpose  of  rule  -  [See  third
Indians, Inuit and Métis - Topic 5563].

Estoppel - Topic 379
Estoppel by record (res judicata) - Res judicata as a bar to subsequent proceedings -
Cause of action - [See third Indians, Inuit and Métis - Topic 5563].

Indians, Inuit and Métis - Topic 5563
Lands - Land claims - Claim for ownership - Procedure - The Xeni Gwet'in First Nation
was part of the Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title
and aboriginal rights in two areas (collectively, the claim area) in the west central interior
of British Columbia that the plaintiff considered its traditional territory - In response to
proposed  logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British
Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in Nation
had aboriginal title to the claim area - The trial judge dismissed the plaintiff's claims for
declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to make new
claims to  aboriginal  title  within the claim area -  At  issue on appeal  was the  judge's
determination that  the  claim for  aboriginal  title  was  an "all  or  nothing"  claim -  The
British Columbia Court of Appeal did not agree with the trial judge's finding that the
plaintiff's claim was an "all or nothing" claim - The claim was sufficiently pleaded to
allow the court to find that aboriginal title had been proven in respect of only part of the
claim area - Flexibility in the granting of a declaration was particularly important in a



case where aboriginal title was claimed - To require proof of aboriginal title precisely
mirroring the claim would be too exacting - See paragraphs 104 to 119.

Indians, Inuit and Métis - Topic 5563
Lands - Land claims - Claim for ownership - Procedure - The Xeni Gwet'in First Nation
was part of the Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title
and aboriginal rights in two areas (collectively, the claim area) in the west central interior
of British Columbia that the plaintiff considered its traditional territory - In response to
proposed  logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British
Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in Nation
had aboriginal title to the claim area - The trial judge dismissed the plaintiff's claims for
declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to make new
claims to  aboriginal  title  within the claim area -  At  issue on appeal  was the  judge's
determination that  the  claim for  aboriginal  title  was  an "all  or  nothing"  claim -  The
British Columbia Court of Appeal did not agree with the trial judge's finding that the
plaintiff's  claim was an "all  or  nothing"  claim -  The plaintiff's  case  was  based on a
"territorial theory" of aboriginal title - The defendants rejected that theory, instead taking
the view that aboriginal title could be demonstrated over smaller tracts of land - As this
was not the theory on which the plaintiff presented its case, it would have been unfair for
the trial judge to attempt to identify particular areas within the claim area that qualified
for aboriginal title on the defendant's theory - However, the judge was entitled to consider
whether  a  lesser  territorial  entitlement  than  was  claimed  had  been  proven  -  See
paragraphs 120 to 126.

Indians, Inuit and Métis - Topic 5563
Lands - Land claims - Claim for ownership - Procedure - The Xeni Gwet'in First Nation
was part of the Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title
and aboriginal rights in two areas (collectively, the claim area) in the west central interior
of British Columbia that the plaintiff considered its traditional territory - In response to
proposed  logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British
Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in Nation
had aboriginal title to the claim area - The trial judge dismissed the plaintiff's claims for
declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to make new
claims to aboriginal title within the claim area - On appeal, Canada asserted, inter alia,
that the judge was wrong to dismiss the aboriginal title claim on a "without prejudice"
basis as any claim to title within the claim area was res judicata based on the doctrine of
cause of action estoppel - The British Columbia Court of Appeal dismissed the appeal -
The claim before the court was a claim for aboriginal title based on a territorial theory -
The case was one of the most complex ever adjudicated in this country - To suggest that
the plaintiff ought to have been compelled to bring other, site-specific claims within the
same litigation lacked reality - Res judicata was concerned with abuse of process - The
plaintiff's decision to proceed with a territorial claim, rather than a narrower, site-specific
claim, was not an abuse of process - See paragraphs 127 to 131.

Indians, Inuit and Métis - Topic 5564
Lands - Land claims - Claim for ownership - Requirements for - The Xeni Gwet'in First



Nation  was  part  of  the  Tsilhqot'in  Nation  (the  plaintiff)  -  This  litigation  involved
aboriginal title and aboriginal rights in two areas (collectively, the claim area) in the west
central interior of British Columbia that the plaintiff considered its traditional territory -
In response to proposed logging in the claim area, the plaintiff brought an action against
British Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in
Nation had aboriginal title to the claim area - The trial judge dismissed the plaintiff's
claims for declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to
make new claims to aboriginal title within the claim area - The British Columbia Court of
Appeal dismissed the plaintiff's appeal - The claim to aboriginal title, as it was advanced,
was not sustainable - A broad territorial claim did not fit within the purposes of s. 35 of
the  Constitution  Act,  1982  or  the  rationale  for  the  common  law's  recognition  of
aboriginal title - Broad territorial claims were antithetical to the goal of reconciliation,
which demanded that, as far as possible, the traditional rights of First Nations had to be
fully respected without placing unnecessary limitations on the sovereignty of the Crown
or the aspirations of all Canadians - See paragraphs 205 to 226.

Indians, Inuit and Métis - Topic 5564
Lands - Land claims - Claim for ownership - Requirements for - The Xeni Gwet'in First
Nation  was  part  of  the  Tsilhqot'in  Nation  (the  plaintiff)  -  This  litigation  involved
aboriginal title and aboriginal rights in two areas (collectively, the claim area) in the west
central interior of British Columbia that the plaintiff considered its traditional territory -
In response to proposed logging in the claim area, the plaintiff brought an action against
British Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in
Nation had aboriginal title to the claim area - The trial judge dismissed the plaintiff's
claims for declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to
make new claims to aboriginal title within the claim area - The British Columbia Court of
Appeal dismissed the plaintiff's appeal - While the trial judge did not articulate any clear
test for the sufficiency of occupation, it was evident that he considered that occupation
could be determined on a regional or territorial basis - However, the case law did not
support the idea that title could be proven based on a limited presence in a broad territory
- Aboriginal title had to be proven on a site-specific basis - The plaintiff's criticism of this
approach as a "postage stamp" method did not account for the fact that title was not the
only tool available to provide cultural security to the Tsilhqot'in - The cultural security
and continuity of First Nations could be preserved by recognizing their title to particular
"definite tracts of land" and by acknowledging that they held other aboriginal rights in
much more extensive territories - Therefore, while the court did not agree with the trial
judge's  analysis  of  the  aboriginal  title  issue,  his  order  was  upheld  -  The  claim  to
aboriginal title, as it was advanced on a territorial, rather than a site-specific basis, was
not sustainable - See paragraphs 227 to 241.

Indians, Inuit and Métis - Topic 5566
Lands - Land claims - Aboriginal title - Nature of - [See both Indians, Inuit and Métis -
Topic 5564].

Indians, Inuit and Métis - Topic 5566
Lands -  Land claims -  Aboriginal  title  -  Nature of  -  The British Columbia Court  of



Appeal discussed the basis for aboriginal title and rights - While the basic concept of
aboriginal rights was easily understood, the recognition of such rights in a common law
system was a complex matter - Three major questions had to be answered: What types of
rights were recognized? How was their existence to be determined? What protection was
to be afforded those rights? - Compendiously, the answers to those questions had been
described as representing a reconciliation of aboriginal rights with Crown (or national)
sovereignty - One fundamental aspect of aboriginal rights was that they were intimately
connected with traditional aboriginal culture and practices, adapted, as they might be, to
modern conditions  -  Respect  for  aboriginal  rights  safeguarded the unique cultures  of
aboriginal  groups  and  preserved  their  abilities  to  continue  to  live  according  to  their
traditions - Such respect was the proper focus of an aboriginal rights analysis - The law
had to recognize and protect aboriginal title where exclusive occupation of the land was
critical to the traditional culture and identity of an aboriginal group - This was usually the
case  where  the  traditional  use  of  a  tract  of  land  was  intensive  and  regular  -  Where
traditional use and occupation of a tract of land was less intensive or regular, however,
recognition of aboriginal rights other than title might be sufficient to fully preserve the
ability of members of a First Nation to continue their traditional activities and lifestyles
and might fully preserve aboriginal culture - In such cases, the recognition of those other
rights  might  be  more  commensurate  with  the  reconciliation of  aboriginal  rights  with
Crown sovereignty than would a broader recognition of aboriginal title - See paragraphs
158 to 173.

Indians, Inuit and Métis - Topic 5566
Lands -  Land claims -  Aboriginal  title  -  Nature of  -  The British Columbia Court  of
Appeal discussed the Canadian law of aboriginal title - The rights of First Nations to
lands that they traditionally occupied had been a concern of colonial and Canadian law
from the earliest times - The history of protection of those rights had, however, been
"embarrassingly weak" - Until relatively recently, aboriginal rights were often considered
to be incidents of aboriginal title - This was in keeping with the idea that aboriginal title,
itself, was a sort of usufructuary right - As the law recognized that usufructuary rights
could be divorced from title, the rationale for describing aboriginal title as usufructuary in
nature ceased to exist - It was no longer correct to describe aboriginal title that way -
Now, in order to establish aboriginal title, the claimant had to demonstrate "possession
similar to that associated with title at common law" - That level of possession depended
on all of the circumstances, including "the nature of the land and the manner in which the
land  is  commonly  enjoyed"  as  well  as  the  actual  nature  of  the  occupation  -  See
paragraphs 174 to 204.

Indians, Inuit and Métis - Topic 5568
Lands -  Land claims -  Aboriginal  title  -  Evidence and proof -  [See first  and second
Indians, Inuit and Métis - Topic 5563, second Indians, Inuit and Métis - Topic 5564
and third Indians, Inuit and Métis - Topic 5566].

Indians, Inuit and Métis - Topic 6005
Aboriginal rights - Nature and scope of - [See second Indians, Inuit and Métis - Topic
5566 and second Indians, Inuit and Métis - Topic 6015].



Indians, Inuit and Métis - Topic 6005
Aboriginal rights - Nature and scope of - The Xeni Gwet'in First Nation was part of the
Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal
rights in two areas (collectively, the claim area) in the west central interior of British
Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,
Canada and others, seeking, inter alia, a declaration that the Xeni Gwet'in had aboriginal
rights to hunt and trap in the claim area - The trial judge declared that the Tsilhqot'in
Nation had aboriginal rights to trap and hunt birds and animals for specified purposes,
and to trade in skins and pelts taken from the claim area "as a means of securing a
moderate livelihood", as well as to capture and use horses - On appeal, British Columbia
objected to the declaration as it  pertained to horses -  The British Columbia Court of
Appeal dismissed the appeal - The court rejected the argument that the declaration ought
not to have been granted because the judge had not  specifically determined that  any
forestry  activity  had interfered,  or  would interfere,  with  the  capture  and use  of  wild
horses - The trial judge had exercised his discretion in favour of granting the declaration -
It had not been shown that he had erred in principle in doing so - See paragraphs 252 to
261.

Indians, Inuit and Métis - Topic 6005
Aboriginal rights - Nature and scope of - The Xeni Gwet'in First Nation was part of the
Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal
rights in two areas (collectively, the claim area) in the west central interior of British
Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,
Canada and others, seeking, inter alia, a declaration that the Xeni Gwet'in had aboriginal
rights to hunt and trap in the claim area - The trial judge declared that the Tsilhqot'in
Nation had aboriginal rights to trap and hunt birds and animals for specified purposes,
and to trade in skins and pelts taken from the claim area "as a means of securing a
moderate livelihood", as well as to capture and use horses - On appeal, British Columbia
objected to the declaration as it  pertained to horses -  The British Columbia Court of
Appeal dismissed the appeal - The Tsilhqot'in practice of capturing and using horses for
work and transportation qualified as an aboriginal right, notwithstanding that horses were
introduced (or, more precisely, reintroduced) to North America by Europeans - The trial
judge made no palpable and overriding error in finding that the Tsilhqot'in tradition of
horsemanship predated European contact - There was no basis on which to interfere with
the judge's findings as to the aboriginal rights to capture and use horses - See paragraphs
262 to 268.

Indians, Inuit and Métis - Topic 6005
Aboriginal rights - Nature and scope of - The Xeni Gwet'in First Nation was part of the
Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal
rights in two areas (collectively, the claim area) in the west central interior of British
Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,



Canada and others, seeking, inter alia, a declaration that the Xeni Gwet'in had aboriginal
rights to hunt and trap in the claim area - The trial judge declared that the Tsilhqot'in
Nation had aboriginal rights to trap and hunt birds and animals for specified purposes,
and to trade in skins and pelts taken from the claim area "as a means of securing a
moderate livelihood", as well as to capture and use horses - On appeal, British Columbia
objected to the declaration as it related to trading rights, asserting that the trial judge had
erred by using the "moderate livelihood" standard,  in concluding that  Tsilhqot'in pre-
contact trade was integral to their distinctive culture and in failing to confine the right to
specific species of animals - The British Columbia Court of Appeal dismissed the appeal
- The judge's finding of a general right to trade in skins and pelts taken from the claim
area was supported by the evidence - There was no basis on which to interfere with the
declaration - See paragraphs 269 to 288.

Indians, Inuit and Métis - Topic 6012
Aboriginal rights - Evidence and proof - [See second, third and fourth Indians, Inuit and
Métis - Topic 6005].

Indians, Inuit and Métis - Topic 6015
Aboriginal rights - Claim for - The Xeni Gwet'in First Nation was part of the Tsilhqot'in
Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal rights in two
areas (collectively, the claim area) in the west central interior of British Columbia that the
plaintiff considered its traditional territory - In response to proposed logging in the claim
area,  the  plaintiff  brought  an  action  against  British  Columbia,  Canada  and  others,
seeking, inter alia,  a declaration that the Tsilhqot'in Nation had aboriginal title to the
claim area and a declaration that the Xeni Gwet'in had aboriginal rights to hunt and trap
in the claim area - The trial judge dismissed the plaintiff's  claims for declarations of
aboriginal  title  without  prejudice  to  the  Tsilhqot'in's  ability  to  make  new  claims  to
aboriginal  title  within  the  claim  area  and  declared  that  the  Tsilhqot'in  Nation  had
aboriginal rights to trap and hunt birds and animals for specified purposes, and to trade in
skins and pelts taken from the claim area "as a means of securing a moderate livelihood",
as well as to capture and use horses - At issue on appeal, was whether the trial judge had
erred in finding that the proper rights holder was the Tsilhqot'in Nation - The British
Columbia Court of Appeal held that the judge had not made any error in finding that the
Tsilhqot'in Nation was the proper rights holder - The trial judge had tacitly allowed an
informal amendment to the claim such that the claim to aboriginal rights was asserted on
behalf of the Tshilqot'in Nation - This was within his discretion - British Columbia had
suffered no prejudice due to the late change in the relief sought - See paragraphs 132 to
136.

Indians, Inuit and Métis - Topic 6015
Aboriginal rights - Claim for - The Xeni Gwet'in First Nation was part of the Tsilhqot'in
Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal rights in two
areas (collectively, the claim area) in the west central interior of British Columbia that the
plaintiff considered its traditional territory - In response to proposed logging in the claim
area,  the  plaintiff  brought  an  action  against  British  Columbia,  Canada  and  others,
seeking, inter alia,  a declaration that the Tsilhqot'in Nation had aboriginal title to the



claim area and a declaration that the Xeni Gwet'in had aboriginal rights to hunt and trap
in the claim area - The trial judge dismissed the plaintiff's  claims for declarations of
aboriginal  title  without  prejudice  to  the  Tsilhqot'in's  ability  to  make  new  claims  to
aboriginal  title  within  the  claim  area  and  declared  that  the  Tsilhqot'in  Nation  had
aboriginal rights to trap and hunt birds and animals for specified purposes, and to trade in
skins and pelts taken from the claim area "as a means of securing a moderate livelihood",
as well as to capture and use horses - At issue on appeal, was whether the trial judge had
erred in finding that the proper rights holder was the Tsilhqot'in Nation - The British
Columbia Court of Appeal held that the judge had not made any error in finding that the
Tsilhqot'in Nation was the proper rights holder - Aboriginal rights were communal rights
- The evidence clearly established that the holders of aboriginal rights within the claim
area had traditionally defined themselves as being the collective of all Tsilhqot'in people -
The  Tsilhqot'in  Nation  was  the  proper  rights  holder  -  The  Xeni  Gwet'in,  as  modern
"caretaker" or custodian of the Tsilhqot'in rights in the claim area, had a special role to
play in asserting those rights and in engaging with governments in attempts to reconcile
them with broader public interests - Though the rights were held on behalf of the entire
Tsilhqot'in Nation, it was the Xeni Gwet'in that administered and protected those rights -
See paragraphs 137 to 157.

Indians, Inuit and Métis - Topic 6017
Aboriginal  rights  -  Infringement  -  The  Xeni  Gwet'in  First  Nation  was  part  of  the
Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal
rights in two areas (collectively, the claim area) in the west central interior of British
Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,
Canada and others, seeking, inter alia, declarations that British Columbia's authorization
of forestry activities within the claim area unjustifiably infringed the aboriginal title of
the Tsilhqot'in Nation and the aboriginal rights of the Xeni Gwet'in -  The trial judge
declared  that  forestry  activities  in  the  claim  area  unjustifiably  infringed  Tsilhqot'in
aboriginal rights - British Columbia appealed - The British Columbia Court of Appeal
dismissed the appeal - The judge understood and applied the Sparrow test for prima facie
infringement  of  aboriginal  rights  -  The  test  was  satisfied  when  government  action
interfered with a proven aboriginal right in more than a trivial way - Here, government
policy and high-level planning, combined with the specific forest tenures, permits and
licences granted by British Columbia,  led the trial  judge to the conclusion that  there
would be an inevitable detrimental effect on habitat and wildlife populations in the claim
area - He further found that this detrimental effect would interfere with proven Tsilhqot'in
aboriginal rights to hunt and trap - These findings were open to the trial judge and the
court could not interfere with them - Further, the declaration granted, while broad and of
limited  practical  utility,  was  justifiable  given  the  unique  nature  of  the  case  -  See
paragraphs 289 to 322.

Indians, Inuit and Métis - Topic 6017
Aboriginal  rights  -  Infringement  -  The  Xeni  Gwet'in  First  Nation  was  part  of  the
Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal
rights in two areas (collectively, the claim area) in the west central interior of British



Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,
Canada and others, seeking, inter alia, declarations that British Columbia's authorization
of forestry activities within the claim area unjustifiably infringed the aboriginal title of
the Tsilhqot'in Nation and the aboriginal rights of the Xeni Gwet'in -  The trial judge
declared  that  forestry  activities  in  the  claim  area  unjustifiably  infringed  Tsilhqot'in
aboriginal rights - British Columbia appealed - The British Columbia Court of Appeal
dismissed the appeal - Having found a prima facie infringement of aboriginal rights, the
trial judge had not erred in determining that the infringement was not justified by British
Columbia  -  Where  the  alleged  infringement  was  governmental  conduct  other  than
legislation,  the  question  was  whether  the  governmental  objective  underlying  the
infringement  was  a  justifiable  one  -  The  judge  found  that  there  was  no  valid
governmental objective for logging in the claim area - There was no basis on which to
interfere with that conclusion - See paragraphs 323 to 343.
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2012, Groberman, J.A., delivered the following reasons for judgment for the court.

Appeals dismissed.

Editor: Sharon McCartney

Courts - Topic 2015
Jurisdiction - General principles - Controlling abuse of its process (incl. abuse of process
by relitigation) - The Xeni Gwet'in First Nation was part of the Tsilhqot'in Nation (the
plaintiff)  -  This  litigation involved aboriginal  title  and aboriginal  rights  in  two areas
(collectively,  the claim area) in the west  central  interior of British Columbia that  the
plaintiff considered its traditional territory - In response to proposed logging in the claim
area,  the  plaintiff  brought  an  action  against  British  Columbia,  Canada  and  others,
seeking, inter alia,  a declaration that the Tsilhqot'in Nation had aboriginal title to the
claim area - The trial judge dismissed the plaintiff's claims for declarations of aboriginal
title without prejudice to the Tsilhqot'in's ability to make new claims to aboriginal title
within the claim area - On appeal, Canada asserted, inter alia, that the judge was wrong to
dismiss the aboriginal  title claim on a "without prejudice" basis as any claim to title
within the claim area was res judicata based on the doctrine of cause of action estoppel -
The British Columbia Court of Appeal dismissed the appeal - The claim before the court
was a claim for aboriginal title based on a territorial theory - The case was one of the
most complex ever adjudicated in this country - To suggest that the plaintiff ought to have
been  compelled  to  bring  other,  site-specific  claims  within  the  same litigation  lacked
reality - Res judicata was concerned with abuse of process - The plaintiff's decision to
proceed with a territorial claim, rather than a narrower, site-specific claim, was not an
abuse of process - See paragraphs 127 to 131.

Estoppel - Topic 251
Estoppel  by  record  (res  judicata)  -  General  principles  -  Purpose  of  rule  -  The  Xeni
Gwet'in First Nation was part of the Tsilhqot'in Nation (the plaintiff) - This litigation
involved aboriginal title and aboriginal rights in two areas (collectively, the claim area) in
the west central interior of British Columbia that the plaintiff considered its traditional



territory - In response to proposed logging in the claim area, the plaintiff  brought an
action against British Columbia, Canada and others, seeking, inter alia, a declaration that
the Tsilhqot'in Nation had aboriginal title to the claim area - The trial judge dismissed the
plaintiff's claims for declarations of aboriginal title without prejudice to the Tsilhqot'in's
ability to make new claims to aboriginal title within the claim area - On appeal, Canada
asserted, inter alia, that the judge was wrong to dismiss the aboriginal title claim on a
"without prejudice" basis as any claim to title within the claim area was res judicata based
on the doctrine of  cause of  action estoppel  -  The British Columbia Court  of  Appeal
dismissed the appeal - The claim before the court was a claim for aboriginal title based on
a territorial  theory -  The case was one of  the most  complex ever  adjudicated in this
country - To suggest that the plaintiff ought to have been compelled to bring other, site-
specific claims within the same litigation lacked reality - Res judicata was concerned
with abuse of process - The plaintiff's decision to proceed with a territorial claim, rather
than a narrower, site-specific claim, was not an abuse of process - See paragraphs 127 to
131.

Estoppel - Topic 379
Estoppel by record (res judicata) - Res judicata as a bar to subsequent proceedings -
Cause of action - The Xeni Gwet'in First Nation was part of the Tsilhqot'in Nation (the
plaintiff)  -  This  litigation involved aboriginal  title  and aboriginal  rights  in  two areas
(collectively,  the claim area) in the west  central  interior of British Columbia that  the
plaintiff considered its traditional territory - In response to proposed logging in the claim
area,  the  plaintiff  brought  an  action  against  British  Columbia,  Canada  and  others,
seeking, inter alia,  a declaration that the Tsilhqot'in Nation had aboriginal title to the
claim area - The trial judge dismissed the plaintiff's claims for declarations of aboriginal
title without prejudice to the Tsilhqot'in's ability to make new claims to aboriginal title
within the claim area - On appeal, Canada asserted, inter alia, that the judge was wrong to
dismiss the aboriginal  title claim on a "without prejudice" basis as any claim to title
within the claim area was res judicata based on the doctrine of cause of action estoppel -
The British Columbia Court of Appeal dismissed the appeal - The claim before the court
was a claim for aboriginal title based on a territorial theory - The case was one of the
most complex ever adjudicated in this country - To suggest that the plaintiff ought to have
been  compelled  to  bring  other,  site-specific  claims  within  the  same litigation  lacked
reality - Res judicata was concerned with abuse of process - The plaintiff's decision to
proceed with a territorial claim, rather than a narrower, site-specific claim, was not an
abuse of process - See paragraphs 127 to 131.

Indians, Inuit and Métis - Topic 5566
Lands - Land claims - Aboriginal title - Nature of - The Xeni Gwet'in First Nation was
part of the Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and
aboriginal rights in two areas (collectively, the claim area) in the west central interior of
British Columbia that  the plaintiff  considered its  traditional  territory -  In response to
proposed  logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British
Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in Nation
had aboriginal title to the claim area - The trial judge dismissed the plaintiff's claims for
declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to make new



claims to aboriginal title within the claim area - The British Columbia Court of Appeal
dismissed the plaintiff's appeal - The claim to aboriginal title, as it was advanced, was not
sustainable -  A broad territorial  claim did not fit  within the purposes of s.  35 of the
Constitution Act, 1982 or the rationale for the common law's recognition of aboriginal
title  -  Broad  territorial  claims  were  antithetical  to  the  goal  of  reconciliation,  which
demanded that, as far as possible, the traditional rights of First Nations had to be fully
respected without placing unnecessary limitations on the sovereignty of the Crown or the
aspirations of all Canadians - See paragraphs 205 to 226.

Indians, Inuit and Métis - Topic 5566
Lands - Land claims - Aboriginal title - Nature of - The Xeni Gwet'in First Nation was
part of the Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and
aboriginal rights in two areas (collectively, the claim area) in the west central interior of
British Columbia that  the plaintiff  considered its  traditional  territory -  In response to
proposed  logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British
Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in Nation
had aboriginal title to the claim area - The trial judge dismissed the plaintiff's claims for
declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to make new
claims to aboriginal title within the claim area - The British Columbia Court of Appeal
dismissed the plaintiff's appeal - While the trial judge did not articulate any clear test for
the sufficiency of occupation, it was evident that he considered that occupation could be
determined on a regional or territorial basis - However, the case law did not support the
idea  that  title  could  be  proven  based  on  a  limited  presence  in  a  broad  territory  -
Aboriginal title had to be proven on a site-specific basis - The plaintiff's criticism of this
approach as a "postage stamp" method did not account for the fact that title was not the
only tool available to provide cultural security to the Tsilhqot'in - The cultural security
and continuity of First Nations could be preserved by recognizing their title to particular
"definite tracts of land" and by acknowledging that they held other aboriginal rights in
much more extensive territories - Therefore, while the court did not agree with the trial
judge's  analysis  of  the  aboriginal  title  issue,  his  order  was  upheld  -  The  claim  to
aboriginal title, as it was advanced on a territorial, rather than a site-specific basis, was
not sustainable - See paragraphs 227 to 241.

Indians, Inuit and Métis - Topic 5568
Lands - Land claims - Aboriginal title - Evidence and proof - The Xeni Gwet'in First
Nation  was  part  of  the  Tsilhqot'in  Nation  (the  plaintiff)  -  This  litigation  involved
aboriginal title and aboriginal rights in two areas (collectively, the claim area) in the west
central interior of British Columbia that the plaintiff considered its traditional territory -
In response to proposed logging in the claim area, the plaintiff brought an action against
British Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in
Nation had aboriginal title to the claim area - The trial judge dismissed the plaintiff's
claims for declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to
make new claims to aboriginal title within the claim area - At issue on appeal was the
judge's determination that the claim for aboriginal title was an "all or nothing" claim -
The British Columbia Court of Appeal did not agree with the trial judge's finding that the
plaintiff's claim was an "all or nothing" claim - The claim was sufficiently pleaded to



allow the court to find that aboriginal title had been proven in respect of only part of the
claim area - Flexibility in the granting of a declaration was particularly important in a
case where aboriginal title was claimed - To require proof of aboriginal title precisely
mirroring the claim would be too exacting - See paragraphs 104 to 119.

Indians, Inuit and Métis - Topic 5568
Lands - Land claims - Aboriginal title - Evidence and proof - The Xeni Gwet'in First
Nation  was  part  of  the  Tsilhqot'in  Nation  (the  plaintiff)  -  This  litigation  involved
aboriginal title and aboriginal rights in two areas (collectively, the claim area) in the west
central interior of British Columbia that the plaintiff considered its traditional territory -
In response to proposed logging in the claim area, the plaintiff brought an action against
British Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in
Nation had aboriginal title to the claim area - The trial judge dismissed the plaintiff's
claims for declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to
make new claims to aboriginal title within the claim area - At issue on appeal was the
judge's determination that the claim for aboriginal title was an "all or nothing" claim -
The British Columbia Court of Appeal did not agree with the trial judge's finding that the
plaintiff's  claim was an "all  or  nothing"  claim -  The plaintiff's  case  was  based on a
"territorial theory" of aboriginal title - The defendants rejected that theory, instead taking
the view that aboriginal title could be demonstrated over smaller tracts of land - As this
was not the theory on which the plaintiff presented its case, it would have been unfair for
the trial judge to attempt to identify particular areas within the claim area that qualified
for aboriginal title on the defendant's theory - However, the judge was entitled to consider
whether  a  lesser  territorial  entitlement  than  was  claimed  had  been  proven  -  See
paragraphs 120 to 126.

Indians, Inuit and Métis - Topic 5568
Lands - Land claims - Aboriginal title - Evidence and proof - The Xeni Gwet'in First
Nation  was  part  of  the  Tsilhqot'in  Nation  (the  plaintiff)  -  This  litigation  involved
aboriginal title and aboriginal rights in two areas (collectively, the claim area) in the west
central interior of British Columbia that the plaintiff considered its traditional territory -
In response to proposed logging in the claim area, the plaintiff brought an action against
British Columbia, Canada and others, seeking, inter alia, a declaration that the Tsilhqot'in
Nation had aboriginal title to the claim area - The trial judge dismissed the plaintiff's
claims for declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to
make new claims to aboriginal title within the claim area - The British Columbia Court of
Appeal dismissed the plaintiff's appeal - While the trial judge did not articulate any clear
test for the sufficiency of occupation, it was evident that he considered that occupation
could be determined on a regional or territorial basis - However, the case law did not
support the idea that title could be proven based on a limited presence in a broad territory
- Aboriginal title had to be proven on a site-specific basis - The plaintiff's criticism of this
approach as a "postage stamp" method did not account for the fact that title was not the
only tool available to provide cultural security to the Tsilhqot'in - The cultural security
and continuity of First Nations could be preserved by recognizing their title to particular
"definite tracts of land" and by acknowledging that they held other aboriginal rights in
much more extensive territories - Therefore, while the court did not agree with the trial



judge's  analysis  of  the  aboriginal  title  issue,  his  order  was  upheld  -  The  claim  to
aboriginal title, as it was advanced on a territorial, rather than a site-specific basis, was
not sustainable - See paragraphs 227 to 241.

Indians, Inuit and Métis - Topic 5568
Lands - Land claims - Aboriginal title - Evidence and proof - The British Columbia Court
of Appeal discussed the Canadian law of aboriginal title - The rights of First Nations to
lands that they traditionally occupied had been a concern of colonial and Canadian law
from the earliest times - The history of protection of those rights had, however, been
"embarrassingly weak" - Until relatively recently, aboriginal rights were often considered
to be incidents of aboriginal title - This was in keeping with the idea that aboriginal title,
itself, was a sort of usufructuary right - As the law recognized that usufructuary rights
could be divorced from title, the rationale for describing aboriginal title as usufructuary in
nature ceased to exist - It was no longer correct to describe aboriginal title that way -
Now, in order to establish aboriginal title, the claimant had to demonstrate "possession
similar to that associated with title at common law" - That level of possession depended
on all of the circumstances, including "the nature of the land and the manner in which the
land  is  commonly  enjoyed"  as  well  as  the  actual  nature  of  the  occupation  -  See
paragraphs 174 to 204.

Indians, Inuit and Métis - Topic 6005
Aboriginal  rights  -  Nature  and  scope  of  -  The  British  Columbia  Court  of  Appeal
discussed the basis for aboriginal title and rights - While the basic concept of aboriginal
rights was easily understood, the recognition of such rights in a common law system was
a complex matter - Three major questions had to be answered: What types of rights were
recognized?  How was  their  existence  to  be  determined?  What  protection  was  to  be
afforded  those  rights?  -  Compendiously,  the  answers  to  those  questions  had  been
described as representing a reconciliation of aboriginal rights with Crown (or national)
sovereignty - One fundamental aspect of aboriginal rights was that they were intimately
connected with traditional aboriginal culture and practices, adapted, as they might be, to
modern conditions  -  Respect  for  aboriginal  rights  safeguarded the unique cultures  of
aboriginal  groups  and  preserved  their  abilities  to  continue  to  live  according  to  their
traditions - Such respect was the proper focus of an aboriginal rights analysis - The law
had to recognize and protect aboriginal title where exclusive occupation of the land was
critical to the traditional culture and identity of an aboriginal group - This was usually the
case  where  the  traditional  use  of  a  tract  of  land  was  intensive  and  regular  -  Where
traditional use and occupation of a tract of land was less intensive or regular, however,
recognition of aboriginal rights other than title might be sufficient to fully preserve the
ability of members of a First Nation to continue their traditional activities and lifestyles
and might fully preserve aboriginal culture - In such cases, the recognition of those other
rights  might  be  more  commensurate  with  the  reconciliation of  aboriginal  rights  with
Crown sovereignty than would a broader recognition of aboriginal title - See paragraphs
158 to 173.

Indians, Inuit and Métis - Topic 6005
Aboriginal rights - Nature and scope of - The Xeni Gwet'in First Nation was part of the



Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal
rights in two areas (collectively, the claim area) in the west central interior of British
Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,
Canada  and  others,  seeking,  inter  alia,  a  declaration  that  the  Tsilhqot'in  Nation  had
aboriginal title to the claim area and a declaration that the Xeni Gwet'in had aboriginal
rights to hunt and trap in the claim area - The trial judge dismissed the plaintiff's claims
for declarations of aboriginal title without prejudice to the Tsilhqot'in's ability to make
new claims to  aboriginal  title  within the claim area  and declared that  the Tsilhqot'in
Nation had aboriginal rights to trap and hunt birds and animals for specified purposes,
and to trade in skins and pelts taken from the claim area "as a means of securing a
moderate livelihood", as well  as to capture and use horses -  At issue on appeal,  was
whether  the  trial  judge  had  erred  in  finding  that  the  proper  rights  holder  was  the
Tsilhqot'in Nation - The British Columbia Court of Appeal held that the judge had not
made any error  in  finding  that  the  Tsilhqot'in  Nation  was  the  proper  rights  holder  -
Aboriginal  rights  were  communal  rights  -  The  evidence  clearly  established  that  the
holders of aboriginal rights within the claim area had traditionally defined themselves as
being the collective of all  Tsilhqot'in people -  The Tsilhqot'in Nation was the proper
rights holder - The Xeni Gwet'in, as modern "caretaker" or custodian of the Tsilhqot'in
rights in the claim area, had a special role to play in asserting those rights and in engaging
with governments in attempts to reconcile them with broader public interests - Though
the rights were held on behalf of the entire Tsilhqot'in Nation, it was the Xeni Gwet'in
that administered and protected those rights - See paragraphs 137 to 157.

Indians, Inuit and Métis - Topic 6012
Aboriginal rights - Evidence and proof - The Xeni Gwet'in First Nation was part of the
Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal
rights in two areas (collectively, the claim area) in the west central interior of British
Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,
Canada and others, seeking, inter alia, a declaration that the Xeni Gwet'in had aboriginal
rights to hunt and trap in the claim area - The trial judge declared that the Tsilhqot'in
Nation had aboriginal rights to trap and hunt birds and animals for specified purposes,
and to trade in skins and pelts taken from the claim area "as a means of securing a
moderate livelihood", as well as to capture and use horses - On appeal, British Columbia
objected to the declaration as it  pertained to horses -  The British Columbia Court of
Appeal dismissed the appeal - The court rejected the argument that the declaration ought
not to have been granted because the judge had not  specifically determined that  any
forestry  activity  had interfered,  or  would interfere,  with  the  capture  and use  of  wild
horses - The trial judge had exercised his discretion in favour of granting the declaration -
It had not been shown that he had erred in principle in doing so - See paragraphs 252 to
261.

Indians, Inuit and Métis - Topic 6012
Aboriginal rights - Evidence and proof - The Xeni Gwet'in First Nation was part of the
Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal



rights in two areas (collectively, the claim area) in the west central interior of British
Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,
Canada and others, seeking, inter alia, a declaration that the Xeni Gwet'in had aboriginal
rights to hunt and trap in the claim area - The trial judge declared that the Tsilhqot'in
Nation had aboriginal rights to trap and hunt birds and animals for specified purposes,
and to trade in skins and pelts taken from the claim area "as a means of securing a
moderate livelihood", as well as to capture and use horses - On appeal, British Columbia
objected to the declaration as it  pertained to horses -  The British Columbia Court of
Appeal dismissed the appeal - The Tsilhqot'in practice of capturing and using horses for
work and transportation qualified as an aboriginal right, notwithstanding that horses were
introduced (or, more precisely, reintroduced) to North America by Europeans - The trial
judge made no palpable and overriding error in finding that the Tsilhqot'in tradition of
horsemanship predated European contact - There was no basis on which to interfere with
the judge's findings as to the aboriginal rights to capture and use horses - See paragraphs
262 to 268.

Indians, Inuit and Métis - Topic 6012
Aboriginal rights - Evidence and proof - The Xeni Gwet'in First Nation was part of the
Tsilhqot'in Nation (the plaintiff) - This litigation involved aboriginal title and aboriginal
rights in two areas (collectively, the claim area) in the west central interior of British
Columbia that the plaintiff considered its traditional territory - In response to proposed
logging  in  the  claim  area,  the  plaintiff  brought  an  action  against  British  Columbia,
Canada and others, seeking, inter alia, a declaration that the Xeni Gwet'in had aboriginal
rights to hunt and trap in the claim area - The trial judge declared that the Tsilhqot'in
Nation had aboriginal rights to trap and hunt birds and animals for specified purposes,
and to trade in skins and pelts taken from the claim area "as a means of securing a
moderate livelihood", as well as to capture and use horses - On appeal, British Columbia
objected to the declaration as it related to trading rights, asserting that the trial judge had
erred by using the "moderate livelihood" standard,  in concluding that  Tsilhqot'in pre-
contact trade was integral to their distinctive culture and in failing to confine the right to
specific species of animals - The British Columbia Court of Appeal dismissed the appeal
- The judge's finding of a general right to trade in skins and pelts taken from the claim
area was supported by the evidence - There was no basis on which to interfere with the
declaration - See paragraphs 269 to 288.


