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Summary:
The accused was charged with impaired driving and driving while over .08.

The Saskatchewan Provincial Court, in a decision reported at 402 Sask.R. 135, found the 
accused not guilty. The Crown appealed.

The Saskatchewan Court of Queen's Bench, in a decision reported at 424 Sask.R. 135, 
allowed the appeal in part. The court remitted the matter to the trial judge to conduct a Grant 
analysis of the ss. 8 and 9 Charter infringements only. The Crown appealed.

The Saskatchewan Court of Appeal,  Jackson, J.A., dissenting, allowed the appeal, set 
aside the acquittal and ordered a new trial.

Criminal Law - Topic 1386.1
Offences against person and reputation - Motor vehicles - Impaired driving - Roadside 
screening test - Demand - Section 254(2)(b) of the Criminal Code provided that “[i]f a 
peace officer has reasonable grounds to suspect that a person has alcohol or a drug in 
their  body ...  the  peace  officer  may,  by demand,  require  the  person  to  comply with 
paragraph (a) ... and (b), in the case of alcohol: ... (b) to provide forthwith a sample of 
breath that, in the peace officer's opinion, will enable a proper analysis to be made by 
means of an approved screening device and, if necessary, to accompany the peace officer 
for that purpose” - The Saskatchewan Court of Appeal concluded that the requirements 
for  a  valid  s.  254(2)(b)  demand  were:  “(i)  the  police  officer  must  subjectively  (or 
honestly) suspect the detained driver has alcohol in his or her body; and (ii) the police 
officer's subjective suspicion must be based on a constellation of objectively verifiable 
circumstances, which collectively indicate that the suspicion that the detained driver has 
alcohol in his or her body is reasonable.” - Consequently, the circumstances need not be 
sufficient to prove the detained person actually had alcohol in his  or her body - Nor 
should  each  circumstance  be  separated,  analysed  and  evaluated  apart  from  the 
constellation - Rather, the adequacy of a police officer's suspicion was to be assessed 
using this test: “would a reasonable person, standing in the shoes of the investigating 
police officer and aware of all of the objectively verifiable evidence, reasonably suspect 
the driver had alcohol in his or her body?” - See paragraphs 26 to 34.

Criminal Law - Topic 1386.1
Offences against person and reputation - Motor vehicles - Impaired driving - Roadside 
screening test - Demand - At 1:20 a.m., a police officer stopped the accused's vehicle 



because of a loud muffler and excessive speed - The officer noticed that the accused's 
eyes were glossy and somewhat bloodshot and he detected a smell of alcohol coming 
from the vehicle - At 1:27 a.m., the officer made an approved screening device (ASD) 
demand - After the demand was made, and the accused was standing outside, the officer 
confirmed that  the  smell  of  alcohol  came from the accused's  breath  -  A sample  was 
provided and a fail resulted - The accused was arrested and cautioned - The accused was 
charged with impaired driving and driving while over .08 - The trial judge held that the 
officer did not have grounds to make the ASD demand, as required by s. 254(2) of the 
Criminal Code, i.e.  reasonable grounds to suspect that  the accused had alcohol in his 
body - The evidence concerning the smell of alcohol coming from the accused's mouth, 
obtained after the ASD demand, could not be used to support the officer's grounds - The 
ASD sample was obtained in breach of ss. 8 and 9 of the Charter regarding arbitrary 
detention and search and seizure - The trial judge acquitted the accused - The summary 
conviction  appeal  judge  affirmed the  decision  -  The  Saskatchewan Court  of  Queen’s 
Bench allowed a Crown appeal,  set aside the acquittal and ordered a new trial  - The 
appeal court judge and the trial judge both misinterpreted the evidentiary and persuasive 
burden  imposed  on  the  Crown  by  requiring  the  Crown  to  prove  that  the  accused 
“probably” had alcohol in his body; whereas the standard of reasonable suspicion only 
required that the Crown prove a reasonable suspicion that a driver “possibly” had alcohol 
in his or her body - The requirement that an investigating officer had to have direct proof 
of a driver having alcohol in his or her body in order to found a “reasonable suspicion” 
that  the  driver  had  alcohol  in  his  or  her  body was  inconsistent  with  the  prescribed 
standard and the requirements of s. 254(2)(b) - The applicable evidentiary standard only 
required the investigating officer to have a reasonable suspicion that a driver had alcohol 
in his or her body, based on a constellation of objective events - See paragraphs 35 to 40.

Criminal Law - Topic 1386.1
Offences against person and reputation - Motor vehicles - Impaired driving - Roadside 
screening test - Demand - At 1:20 a.m., a police officer stopped the accused's vehicle 
because of a loud muffler and excessive speed - The officer noticed that the accused's 
eyes were glossy and somewhat bloodshot and he detected a smell of alcohol coming 
from the vehicle - At 1:27 a.m., the officer made an approved screening device (ASD) 
demand - After the demand was made, and the accused was standing outside, the officer 
confirmed that  the  smell  of  alcohol  came from the accused's  breath  -  A sample  was 
provided and a fail resulted - The accused was arrested and cautioned - The accused was 
charged with impaired driving and driving while over .08 - The trial judge held that the 
officer did not have grounds to make the ASD demand, as required by s. 254(2) of the 
Criminal Code, i.e.  reasonable grounds to suspect that  the accused had alcohol in his 
body - The evidence concerning the smell of alcohol coming from the accused's mouth, 
obtained after the ASD demand, could not be used to support the officer's grounds - The 
ASD sample was obtained in breach of ss. 8 and 9 of the Charter regarding arbitrary 
detention and search and seizure - The trial judge acquitted the accused - The summary 
conviction  appeal  judge  affirmed the  decision  -  The  Saskatchewan Court  of  Queen’s 
Bench allowed a Crown appeal, set aside the acquittal and ordered a new trial - The trial 
judge and appeal judge both misinterpreted the applicable evidentiary burden - The court 
undertook a fresh assessment of the evidence - The constellation of circumstances to be 



considered included that (i) the accused was the driver of his vehicle, (ii) the accused 
drove his vehicle on an urban street at speeds significantly greater than the posted speed 
limit, (iii) the accused drove his vehicle in an erratic manner, (iv) the accused's vehicle 
made excessive noise while passing the police station at approximately 1:00 a.m., (v) the 
odour  of  alcohol  beverage  emanated from the driver's  door  window of  the  accused's 
vehicle,  which  the  accused  had  opened,  (vi)  the  accused's  eyes  were  "somewhat 
bloodshot" and glossy, and (vii) the accused stopped his vehicle in a safe manner - An 
additional factor in the constellation of circumstances was that the officer was not "100 
percent" certain that there were individuals other than the accused in the accused's vehicle 
- Based on the whole of the constellation, the court was satisfied that a reasonable person 
standing  in  the  shoes  of  the officer  and aware of  the  entire  objective  factors,  would 
reasonably “suspect” that the accused had alcohol in his body - The s. 254(2)(b) demand 
and resulting ASD test did not violate the accused's rights under ss. 8 and 9 of the Charter 
- See paragraphs 41 to 49.
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This appeal was heard on October 25, 2013, by Jackson, Klebuc and Caldwell, JJ.A., of 
the Saskatchewan Court of Appeal. The judgment of the Court of Appeal was delivered on May 
1, 2014, and included the following opinions:

Klebuc, J.A. (Caldwell, J.A., concurring) - see paragraphs 1 to 53;
Jackson, J.A., dissenting - see paragraphs 54 to 92.

Appeal allowed;
new trial ordered.
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