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Summary:

On October 17, 2009, the vessel Ocean Lady was apprehended off the west coast of
Vancouver Island in British Columbia. Seventy-six people were aboard. All were Tamil asylum-
seekers from Sri Lanka. None had the required legal documentation. The Crown claimed that the
four appellants (the captain and chief crew of the vessel) were the organizers of the venture. The
Crown alleged that the majority of passengers each paid, or promised to pay, $30,000 to $40,000 for
the voyage. The appellants were charged under s. 117 of the Immigration and Refugee Protection
Act (IRPA), which made it an offence to "organize, induce, aid or abet" the coming into Canada of
people in contravention of the IRPA. Consequences of conviction could include lengthy
imprisonment and disqualification from consideration as a refugee. Before their trial, the appellants
challenged the constitutionality of s. 117 of the IRPA on the ground that it was overbroad and
infringed the right to liberty enshrined in s. 7 of the Charter. 

The British Columbia Supreme Court, in a decision reported at [2013] B.C.T.C. Uned. 31,
ruled that the provision was unconstitutionally overbroad because it criminalized not only organized
people smuggling, but helping close family members to come to Canada and humanitarian assistance
to refugees. In a decision reported at [2013] B.C.T.C. Uned. 198, the court ordered that the
indictments against the appellants be quashed. The Crown appealed. Before the Court of Appeal, the
Crown changed its submission on the purpose of s. 117 of the IRPA. It submitted that s. 117 was
enacted to prevent all organizing or assisting of unlawful entry of others into Canada, including
assistance to close family members and humanitarian assistance. 

The British Columbia Court of Appeal, in a decision reported at (2014), 355 B.C.A.C. 98;
607 W.A.C. 98, allowed the appeal. The court accepted the Crown's revised submission as the
purpose of s. 117 of the IRPA and on that basis held it to be constitutional. The court added that the
s. 117(4) requirement of the Attorney General's consent to prosecute would guard against improper
prosecutions on humanitarian grounds, family grounds or other grounds. The court overturned the



declaration of invalidity, set aside the acquittals and remitted the matter for trial. The appellants
appealed.

The Supreme Court of Canada concluded that, insofar as s. 117 permitted prosecution for
humanitarian aid to undocumented entrants, mutual assistance amongst asylum-seekers or assistance
to family members, it was unconstitutional. The court allowed the appeals and read down s. 117 of
the IRPA, as it was at the time of the alleged offences, as not applying to persons providing
humanitarian aid to asylum-seekers or to asylum-seekers who provided each other mutual aid
(including aid to family members), to bring it in conformity with the Charter. The charges were
remitted for trial on that basis.

Aliens - Topic 2

Definitions and general principles - Legislation - Interpretation - [See Aliens - Topic 5074].

Aliens - Topic 3.2

Definitions and general principles - International Conventions and obligations (incl.

incorporation of) - [See Aliens - Topic 5074].

Aliens - Topic 5074

Offences - Illegal entry - Organizing or assisting illegal entry (human smuggling or
trafficking) - The appellants were charged with the offence of "Organizing entry into
Canada" found in s. 117 of the Immigration and Refugee Protection Act (IRPA) - At the
relevant time, s. 117(1) of the IRPA provided that "No person shall knowingly organize,
induce, aid or abet the coming into Canada of one or more persons who are not in possession
of a visa, passport or other document required by this Act" - The Supreme Court of Canada
held that s. 117 was overbroad and infringed the right to liberty enshrined in s. 7 of the
Charter - The purpose of s. 117 was to criminalize the smuggling of people into Canada in
the context of organized crime, and did not extend to permitting prosecution for simply
assisting family or providing humanitarian or mutual aid to undocumented entrants to
Canada - A broad punitive goal that would prosecute persons with no connection to and no
furtherance of organized crime was not consistent with Parliament's purpose as evinced by
the text of s. 117 read together with Canada's international commitments, s. 117 's role within
the IRPA, the IRPA's objects, the history of s. 117, and the parliamentary debates - With
respect to the scope of s. 117, s. 117(1) appeared to criminalize some conduct that bore no
relation to its objective, raising the spectre that s. 117 as a whole was overbroad - The
requirement under s. 117(4) that the Attorney General authorize prosecution did not cure the
overbreadth problem created by s. 117(1) - Finally, the overbreadth was not justified under
s. 1 of the Charter - The provision failed the minimal impairment branch of the s. 1 analysis -
Section 117 was of no force or effect to the extent of its inconsistency with the Charter - The
court read down s. 117, as it was at the time of the alleged offences, as not applying to
persons providing humanitarian aid to asylum-seekers or to asylum-seekers who provided
each other mutual aid (including aid to family members) - See paragraphs 26 to 86.

Civil Rights - Topic 660.2

Liberty - Limitations on - Immigration - [See Aliens - Topic 5074].



Civil Rights - Topic 3107.2

Trials - Due process, fundamental justice and fair hearings - General principles and

definitions - Overbreadth principle - [See Aliens - Topic 5074].

Civil Rights - Topic 8348

Canadian Charter of Rights and Freedoms - Application - Exceptions - Reasonable limits

prescribed by law (Charter, s. 1) - [See Aliens - Topic 5074].

Civil Rights - Topic 8380.18

Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Reading down -

[See Aliens - Topic 5074]. 

Constitutional Law - Topic 2507

Determination of validity of statutes or Acts - Reading down - [See Aliens - Topic 5074].

Statutes - Topic 502

Interpretation - General principles - Intention of Parliament or legislature - [See Aliens -

Topic 5074].

Statutes - Topic 526

Interpretation - General principles - Consistency with comity of nations or international law

- [See Aliens - Topic 5074].

Statutes - Topic 1644 

Interpretation - Extrinsic aids - Legislative debates - [See Aliens - Topic 5074].
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Appeals allowed.

Editor: Angela E. McKay

Aliens - Topic 2

Definitions and general principles - Legislation - Interpretation - The appellants were charged
with the offence of "Organizing entry into Canada" found in s. 117 of the Immigration and
Refugee Protection Act (IRPA) - At the relevant time, s. 117(1) of the IRPA provided that
"No person shall knowingly organize, induce, aid or abet the coming into Canada of one or
more persons who are not in possession of a visa, passport or other document required by this
Act" - The Supreme Court of Canada held that s. 117 was overbroad and infringed the right



to liberty enshrined in s. 7 of the Charter - The purpose of s. 117 was to criminalize the
smuggling of people into Canada in the context of organized crime, and did not extend to
permitting prosecution for simply assisting family or providing humanitarian or mutual aid
to undocumented entrants to Canada - A broad punitive goal that would prosecute persons
with no connection to and no furtherance of organized crime was not consistent with
Parliament's purpose as evinced by the text of s. 117 read together with Canada's
international commitments, s. 117 's role within the IRPA, the IRPA's objects, the history of
s. 117, and the parliamentary debates - With respect to the scope of s. 117, s. 117(1) appeared
to criminalize some conduct that bore no relation to its objective, raising the spectre that s.
117 as a whole was overbroad - The requirement under s. 117(4) that the Attorney General
authorize prosecution did not cure the overbreadth problem created by s. 117(1) - Finally, the
overbreadth was not justified under s. 1 of the Charter - The provision failed the minimal
impairment branch of the s. 1 analysis - Section 117 was of no force or effect to the extent
of its inconsistency with the Charter - The court read down s. 117, as it was at the time of the
alleged offences, as not applying to persons providing humanitarian aid to asylum-seekers
or to asylum-seekers who provided each other mutual aid (including aid to family members) -
See paragraphs 26 to 86.

Aliens - Topic 3.2

Definitions and general principles - International Conventions and obligations (incl.
incorporation of) - The appellants were charged with the offence of "Organizing entry into
Canada" found in s. 117 of the Immigration and Refugee Protection Act (IRPA) - At the
relevant time, s. 117(1) of the IRPA provided that "No person shall knowingly organize,
induce, aid or abet the coming into Canada of one or more persons who are not in possession
of a visa, passport or other document required by this Act" - The Supreme Court of Canada
held that s. 117 was overbroad and infringed the right to liberty enshrined in s. 7 of the
Charter - The purpose of s. 117 was to criminalize the smuggling of people into Canada in
the context of organized crime, and did not extend to permitting prosecution for simply
assisting family or providing humanitarian or mutual aid to undocumented entrants to
Canada - A broad punitive goal that would prosecute persons with no connection to and no
furtherance of organized crime was not consistent with Parliament's purpose as evinced by
the text of s. 117 read together with Canada's international commitments, s. 117 's role within
the IRPA, the IRPA's objects, the history of s. 117, and the parliamentary debates - With
respect to the scope of s. 117, s. 117(1) appeared to criminalize some conduct that bore no
relation to its objective, raising the spectre that s. 117 as a whole was overbroad - The
requirement under s. 117(4) that the Attorney General authorize prosecution did not cure the
overbreadth problem created by s. 117(1) - Finally, the overbreadth was not justified under
s. 1 of the Charter - The provision failed the minimal impairment branch of the s. 1 analysis -
Section 117 was of no force or effect to the extent of its inconsistency with the Charter - The
court read down s. 117, as it was at the time of the alleged offences, as not applying to
persons providing humanitarian aid to asylum-seekers or to asylum-seekers who provided
each other mutual aid (including aid to family members) - See paragraphs 26 to 86.

Civil Rights - Topic 660.2

Liberty - Limitations on - Immigration - The appellants were charged with the offence of



"Organizing entry into Canada" found in s. 117 of the Immigration and Refugee Protection
Act (IRPA) - At the relevant time, s. 117(1) of the IRPA provided that "No person shall
knowingly organize, induce, aid or abet the coming into Canada of one or more persons who
are not in possession of a visa, passport or other document required by this Act" - The
Supreme Court of Canada held that s. 117 was overbroad and infringed the right to liberty
enshrined in s. 7 of the Charter - The purpose of s. 117 was to criminalize the smuggling of
people into Canada in the context of organized crime, and did not extend to permitting
prosecution for simply assisting family or providing humanitarian or mutual aid to
undocumented entrants to Canada - A broad punitive goal that would prosecute persons with
no connection to and no furtherance of organized crime was not consistent with Parliament's
purpose as evinced by the text of s. 117 read together with Canada's international
commitments, s. 117 's role within the IRPA, the IRPA's objects, the history of s. 117, and
the parliamentary debates - With respect to the scope of s. 117, s. 117(1) appeared to
criminalize some conduct that bore no relation to its objective, raising the spectre that s. 117
as a whole was overbroad - The requirement under s. 117(4) that the Attorney General
authorize prosecution did not cure the overbreadth problem created by s. 117(1) - Finally, the
overbreadth was not justified under s. 1 of the Charter - The provision failed the minimal
impairment branch of the s. 1 analysis - Section 117 was of no force or effect to the extent
of its inconsistency with the Charter - The court read down s. 117, as it was at the time of the
alleged offences, as not applying to persons providing humanitarian aid to asylum-seekers
or to asylum-seekers who provided each other mutual aid (including aid to family members) -
See paragraphs 26 to 86.

Civil Rights - Topic 3107.2

Trials - Due process, fundamental justice and fair hearings - General principles and
definitions - Overbreadth principle - The appellants were charged with the offence of
"Organizing entry into Canada" found in s. 117 of the Immigration and Refugee Protection
Act (IRPA) - At the relevant time, s. 117(1) of the IRPA provided that "No person shall
knowingly organize, induce, aid or abet the coming into Canada of one or more persons who
are not in possession of a visa, passport or other document required by this Act" - The
Supreme Court of Canada held that s. 117 was overbroad and infringed the right to liberty
enshrined in s. 7 of the Charter - The purpose of s. 117 was to criminalize the smuggling of
people into Canada in the context of organized crime, and did not extend to permitting
prosecution for simply assisting family or providing humanitarian or mutual aid to
undocumented entrants to Canada - A broad punitive goal that would prosecute persons with
no connection to and no furtherance of organized crime was not consistent with Parliament's
purpose as evinced by the text of s. 117 read together with Canada's international
commitments, s. 117 's role within the IRPA, the IRPA's objects, the history of s. 117, and
the parliamentary debates - With respect to the scope of s. 117, s. 117(1) appeared to
criminalize some conduct that bore no relation to its objective, raising the spectre that s. 117
as a whole was overbroad - The requirement under s. 117(4) that the Attorney General
authorize prosecution did not cure the overbreadth problem created by s. 117(1) - Finally, the
overbreadth was not justified under s. 1 of the Charter - The provision failed the minimal
impairment branch of the s. 1 analysis - Section 117 was of no force or effect to the extent
of its inconsistency with the Charter - The court read down s. 117, as it was at the time of the



alleged offences, as not applying to persons providing humanitarian aid to asylum-seekers
or to asylum-seekers who provided each other mutual aid (including aid to family members) -
See paragraphs 26 to 86.

Civil Rights - Topic 8348

Canadian Charter of Rights and Freedoms - Application - Exceptions - Reasonable limits
prescribed by law (Charter, s. 1) - The appellants were charged with the offence of
"Organizing entry into Canada" found in s. 117 of the Immigration and Refugee Protection
Act (IRPA) - At the relevant time, s. 117(1) of the IRPA provided that "No person shall
knowingly organize, induce, aid or abet the coming into Canada of one or more persons who
are not in possession of a visa, passport or other document required by this Act" - The
Supreme Court of Canada held that s. 117 was overbroad and infringed the right to liberty
enshrined in s. 7 of the Charter - The purpose of s. 117 was to criminalize the smuggling of
people into Canada in the context of organized crime, and did not extend to permitting
prosecution for simply assisting family or providing humanitarian or mutual aid to
undocumented entrants to Canada - A broad punitive goal that would prosecute persons with
no connection to and no furtherance of organized crime was not consistent with Parliament's
purpose as evinced by the text of s. 117 read together with Canada's international
commitments, s. 117 's role within the IRPA, the IRPA's objects, the history of s. 117, and
the parliamentary debates - With respect to the scope of s. 117, s. 117(1) appeared to
criminalize some conduct that bore no relation to its objective, raising the spectre that s. 117
as a whole was overbroad - The requirement under s. 117(4) that the Attorney General
authorize prosecution did not cure the overbreadth problem created by s. 117(1) - Finally, the
overbreadth was not justified under s. 1 of the Charter - The provision failed the minimal
impairment branch of the s. 1 analysis - Section 117 was of no force or effect to the extent
of its inconsistency with the Charter - The court read down s. 117, as it was at the time of the
alleged offences, as not applying to persons providing humanitarian aid to asylum-seekers
or to asylum-seekers who provided each other mutual aid (including aid to family members) -
See paragraphs 26 to 86.

Civil Rights - Topic 8380.18

Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Reading down -
The appellants were charged with the offence of "Organizing entry into Canada" found in s.
117 of the Immigration and Refugee Protection Act (IRPA) - At the relevant time, s. 117(1)
of the IRPA provided that "No person shall knowingly organize, induce, aid or abet the
coming into Canada of one or more persons who are not in possession of a visa, passport or
other document required by this Act" - The Supreme Court of Canada held that s. 117 was
overbroad and infringed the right to liberty enshrined in s. 7 of the Charter - The purpose of
s. 117 was to criminalize the smuggling of people into Canada in the context of organized
crime, and did not extend to permitting prosecution for simply assisting family or providing
humanitarian or mutual aid to undocumented entrants to Canada - A broad punitive goal that
would prosecute persons with no connection to and no furtherance of organized crime was
not consistent with Parliament's purpose as evinced by the text of s. 117 read together with
Canada's international commitments, s. 117 's role within the IRPA, the IRPA's objects, the
history of s. 117, and the parliamentary debates - With respect to the scope of s. 117, s.



117(1) appeared to criminalize some conduct that bore no relation to its objective, raising the
spectre that s. 117 as a whole was overbroad - The requirement under s. 117(4) that the
Attorney General authorize prosecution did not cure the overbreadth problem created by s.
117(1) - Finally, the overbreadth was not justified under s. 1 of the Charter - The provision
failed the minimal impairment branch of the s. 1 analysis - Section 117 was of no force or
effect to the extent of its inconsistency with the Charter - The court read down s. 117, as it
was at the time of the alleged offences, as not applying to persons providing humanitarian
aid to asylum-seekers or to asylum-seekers who provided each other mutual aid (including
aid to family members) - See paragraphs 26 to 86.

Constitutional Law - Topic 2507

Determination of validity of statutes or Acts - Reading down - The appellants were charged
with the offence of "Organizing entry into Canada" found in s. 117 of the Immigration and
Refugee Protection Act (IRPA) - At the relevant time, s. 117(1) of the IRPA provided that
"No person shall knowingly organize, induce, aid or abet the coming into Canada of one or
more persons who are not in possession of a visa, passport or other document required by this
Act" - The Supreme Court of Canada held that s. 117 was overbroad and infringed the right
to liberty enshrined in s. 7 of the Charter - The purpose of s. 117 was to criminalize the
smuggling of people into Canada in the context of organized crime, and did not extend to
permitting prosecution for simply assisting family or providing humanitarian or mutual aid
to undocumented entrants to Canada - A broad punitive goal that would prosecute persons
with no connection to and no furtherance of organized crime was not consistent with
Parliament's purpose as evinced by the text of s. 117 read together with Canada's
international commitments, s. 117 's role within the IRPA, the IRPA's objects, the history of
s. 117, and the parliamentary debates - With respect to the scope of s. 117, s. 117(1) appeared
to criminalize some conduct that bore no relation to its objective, raising the spectre that s.
117 as a whole was overbroad - The requirement under s. 117(4) that the Attorney General
authorize prosecution did not cure the overbreadth problem created by s. 117(1) - Finally, the
overbreadth was not justified under s. 1 of the Charter - The provision failed the minimal
impairment branch of the s. 1 analysis - Section 117 was of no force or effect to the extent
of its inconsistency with the Charter - The court read down s. 117, as it was at the time of the
alleged offences, as not applying to persons providing humanitarian aid to asylum-seekers
or to asylum-seekers who provided each other mutual aid (including aid to family members) -
See paragraphs 26 to 86.

Statutes - Topic 502

Interpretation - General principles - Intention of Parliament or legislature - The appellants
were charged with the offence of "Organizing entry into Canada" found in s. 117 of the
Immigration and Refugee Protection Act (IRPA) - At the relevant time, s. 117(1) of the IRPA
provided that "No person shall knowingly organize, induce, aid or abet the coming into
Canada of one or more persons who are not in possession of a visa, passport or other
document required by this Act" - The Supreme Court of Canada held that s. 117 was
overbroad and infringed the right to liberty enshrined in s. 7 of the Charter - The purpose of
s. 117 was to criminalize the smuggling of people into Canada in the context of organized
crime, and did not extend to permitting prosecution for simply assisting family or providing



humanitarian or mutual aid to undocumented entrants to Canada - A broad punitive goal that
would prosecute persons with no connection to and no furtherance of organized crime was
not consistent with Parliament's purpose as evinced by the text of s. 117 read together with
Canada's international commitments, s. 117 's role within the IRPA, the IRPA's objects, the
history of s. 117, and the parliamentary debates - With respect to the scope of s. 117, s.
117(1) appeared to criminalize some conduct that bore no relation to its objective, raising the
spectre that s. 117 as a whole was overbroad - The requirement under s. 117(4) that the
Attorney General authorize prosecution did not cure the overbreadth problem created by s.
117(1) - Finally, the overbreadth was not justified under s. 1 of the Charter - The provision
failed the minimal impairment branch of the s. 1 analysis - Section 117 was of no force or
effect to the extent of its inconsistency with the Charter - The court read down s. 117, as it
was at the time of the alleged offences, as not applying to persons providing humanitarian
aid to asylum-seekers or to asylum-seekers who provided each other mutual aid (including
aid to family members) - See paragraphs 26 to 86.

Statutes - Topic 526

Interpretation - General principles - Consistency with comity of nations or international law
- The appellants were charged with the offence of "Organizing entry into Canada" found in
s. 117 of the Immigration and Refugee Protection Act (IRPA) - At the relevant time, s.
117(1) of the IRPA provided that "No person shall knowingly organize, induce, aid or abet
the coming into Canada of one or more persons who are not in possession of a visa, passport
or other document required by this Act" - The Supreme Court of Canada held that s. 117 was
overbroad and infringed the right to liberty enshrined in s. 7 of the Charter - The purpose of
s. 117 was to criminalize the smuggling of people into Canada in the context of organized
crime, and did not extend to permitting prosecution for simply assisting family or providing
humanitarian or mutual aid to undocumented entrants to Canada - A broad punitive goal that
would prosecute persons with no connection to and no furtherance of organized crime was
not consistent with Parliament's purpose as evinced by the text of s. 117 read together with
Canada's international commitments, s. 117 's role within the IRPA, the IRPA's objects, the
history of s. 117, and the parliamentary debates - With respect to the scope of s. 117, s.
117(1) appeared to criminalize some conduct that bore no relation to its objective, raising the
spectre that s. 117 as a whole was overbroad - The requirement under s. 117(4) that the
Attorney General authorize prosecution did not cure the overbreadth problem created by s.
117(1) - Finally, the overbreadth was not justified under s. 1 of the Charter - The provision
failed the minimal impairment branch of the s. 1 analysis - Section 117 was of no force or
effect to the extent of its inconsistency with the Charter - The court read down s. 117, as it
was at the time of the alleged offences, as not applying to persons providing humanitarian
aid to asylum-seekers or to asylum-seekers who provided each other mutual aid (including
aid to family members) - See paragraphs 26 to 86.

Statutes - Topic 1644 
Interpretation - Extrinsic aids - Legislative debates - The appellants were charged with the
offence of "Organizing entry into Canada" found in s. 117 of the Immigration and Refugee
Protection Act (IRPA) - At the relevant time, s. 117(1) of the IRPA provided that "No person
shall knowingly organize, induce, aid or abet the coming into Canada of one or more persons



who are not in possession of a visa, passport or other document required by this Act" - The
Supreme Court of Canada held that s. 117 was overbroad and infringed the right to liberty
enshrined in s. 7 of the Charter - The purpose of s. 117 was to criminalize the smuggling of
people into Canada in the context of organized crime, and did not extend to permitting
prosecution for simply assisting family or providing humanitarian or mutual aid to
undocumented entrants to Canada - A broad punitive goal that would prosecute persons with
no connection to and no furtherance of organized crime was not consistent with Parliament's
purpose as evinced by the text of s. 117 read together with Canada's international
commitments, s. 117 's role within the IRPA, the IRPA's objects, the history of s. 117, and
the parliamentary debates - With respect to the scope of s. 117, s. 117(1) appeared to
criminalize some conduct that bore no relation to its objective, raising the spectre that s. 117
as a whole was overbroad - The requirement under s. 117(4) that the Attorney General
authorize prosecution did not cure the overbreadth problem created by s. 117(1) - Finally, the
overbreadth was not justified under s. 1 of the Charter - The provision failed the minimal
impairment branch of the s. 1 analysis - Section 117 was of no force or effect to the extent
of its inconsistency with the Charter - The court read down s. 117, as it was at the time of the
alleged offences, as not applying to persons providing humanitarian aid to asylum-seekers
or to asylum-seekers who provided each other mutual aid (including aid to family members) -
See paragraphs 26 to 86.


