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Summary:

Two University of Calgary undergraduate students were found guilty of non-academic
misconduct by the University's General Faculties Council Review Committee for posting
negative comments on a Facebook "Wall" dedicated to an unpopular professor. Both students
were placed on probation. The students applied for judicial review to set aside the decision on
various grounds, including that their s. 2(b) Charter right to freedom of expression was
violated.

The Alberta Court of Queen's Bench allowed the application and quashed the Committee's
decision. The Committee's decision violated the students' s. 2(b) Charter right to freedom of
expression and was not a reasonable limit prescribed by law. Alternatively, the posted
comments were not proved to constitute non-academic misconduct and the Committee failed
to provide adequate reasons for its decision.

Administrative Law - Topic 549

The hearing and decision - Decisions of the tribunal - Reasons for decisions - Sufficiency
of - Two University of Calgary undergraduate students were found guilty of non-academic
misconduct by the University's General Faculties Council Review Committee for posting
negative comments on a Facebook "Wall" dedicated to an unpopular professor - Both
students were placed on probation - The Alberta Court of Queen's Bench agreed with the
students that the Committee did not provide adequate reasons for its decision - The court
stated that "the reasons reproduce the definition of non-academic misconduct and outline
the process, followed, the parties' positions and the materials presented to and considered
by the Review Committee, however, there is no clear indication as to why, how or on what
evidence the Review Committee reached its decision. While the Review Committee was
clearly aware of the definition of non-academic misconduct, it failed to disclose why or
how the comments posted on the Facebook Wall amounted to such conduct. ... The reasons
given by the Review Committee are inadequate as they do not disclose the rationale for the
decision but simply state a conclusion. ... The lack of any explanation as to how the
Review Committee determined that the applicants' actions constituted non-academic
misconduct makes meaningful review of its decision difficult." - See paragraphs 104 to
105.



Administrative Law - Topic 3342

Judicial review - General - Practice - Limitation period - Two University of Calgary
undergraduate students were found guilty of non-academic misconduct by the University's
General Faculties Council Review Committee for posting negative comments on a
Facebook "Wall" dedicated to an unpopular professor - Both students, placed on probation,
applied for judicial review of the Committee's decision within the six month limitation
period provided in rule 753.11 - However, it was well after the six month limitation period
that the students raised, for the first time, arguments based on a denial of their Charter
rights and the division of legislative powers - The University argued that the Charter and
legislative powers arguments, not raised in the Originating Notice of Motion, were barred
as out of time - The Alberta Court of Queen's Bench disagreed, stating that "there is no
good reason why rule 753.11 should be interpreted as limiting the court's ability to hear
arguments that go beyond the grounds listed in the Originating Notice by which the
application for judicial review was commenced. The limitation analogy advanced by the
[University] is not convincing as the Charter and division of legislative powers arguments
do not constitute new causes of action, but rather simply represent additional reasons why
the applicants argue the Review Committee's decision should be set aside." - See
paragraphs 21 to 24.

Civil Rights - Topic 1843.4

Freedom of speech or expression - Limitations on - Postings on social networking websites
- Two University of Calgary undergraduate students were found guilty of non-academic
misconduct by the University's General Faculties Council Review Committee for posting
negative comments on a Facebook "Wall" dedicated to an unpopular professor - Both
students, placed on probation, sought judicial review on the ground that the disciplinary
action violated their s. 2(b) Charter right to freedom of expression - The Alberta Court of
Queen's Bench stated that "I accept that the objectives of maintaining a learning
environment where there is respect and dignity for all and in protecting its reputation as an
institution are meritorious and accord with the values of a free and democratic society.
However, 1 am satisfied that the measures adopted by the Review Committee of
disciplining the applicants for making critical comments regarding Professor Mitra on the
Facebook wall were excessive. ... Students should not be prevented from expressing
critical opinions regarding the subject matter or quality of the teaching they are
receiving. ... I do not find that the Review Committee's application of the Policy can be
justified using a section 1 analysis. I am satisfied that the applicants' s. 2(b) Charter rights
to free expression were infringed by the Review Committee's decisions, that such
infringement cannot be justified under section 1 of the Charter and that these decisions
must be set aside." - See paragraphs 70 to 83.

Civil Rights - Topic 8311
Canadian Charter of Rights and Freedoms - General - Application - Nongovernmental or
private interference - Two University of Calgary undergraduate students were found guilty
of non-academic misconduct by the University's General Faculties Council Review
Committee for posting negative comments on a Facebook "Wall" dedicated to an
unpopular professor - Both students, placed on probation, sought judicial review on the
ground that the disciplinary action violated their s. 2(b) Charter right to freedom of



expression - The Alberta Court of Queen's Bench held that the Charter applied to the
University's disciplinary action - The court stated that "the University is tasked with
implementing a specific government policy for the provision of accessible post secondary
education to the public in Alberta ... The structure of the [Post-Secondary Learning] Act
reveals that in providing post-secondary education, universities in Alberta carry out a
specific government objective. Universities may be autonomous in their day-to-day
operations, as both universities and hospitals were found to be when dealing with
employment issues involving mandatory retirement, however, they act as the agent for the
government in facilitating access to those post-secondary education services contemplated
in the PSL Act ... When a university committee renders decisions which may impact,
curtail or prevent participation in the post-secondary system or which would prevent the
opportunity to participate in learning opportunities, it directly impacts the stated policy of
providing an accessible educational system as entrusted to it under the PSL Act. The nature
of these activities attracts Charter scrutiny. ... While the University is free to construct
policies dealing with student behaviour which may ultimately impact access to the post-
secondary system, the manner in which those policies are interpreted and applied must not
offend the rights provided under the Charter." - See paragraphs 32 to 69.

Civil Rights - Topic 8348
Canadian Charter of Rights and Freedoms - Application - Exceptions - Reasonable limits
prescribed by law (Charter, s. 1) - [See Civil Rights - Topic 1843.4].

Education - Topic 4093
Universities - Powers - Discipline - [See Civil Rights - Topic 8311 and Education - Topic
4510.1].

Education - Topic 4263

Universities - Governing bodies - Board of governors - Disciplinary appeals - Two
University of Calgary undergraduate students were found guilty of non-academic
misconduct by the University's General Faculties Council Review Committee for posting
negative comments on a Facebook "Wall" dedicated to an unpopular professor - Both
students were placed on probation - Section 31(1)(a) of the Post-Secondary Learning Act
provided that the Committee, subject to an appeal to the Board of Governors, had the right
to discipline students and the power to discipline included the power to impose fines,
suspension or expulsion - The Board of Governors held that it had no jurisdiction to hear
the students' appeal from being placed on probation, as s. 31(1)(a) limited appeals to fines,
suspensions and expulsions - The Alberta Court of Queen's Bench disagreed, stating that
"this interpretation is not consistent with a plain reading of the language contained in
section 31(1). This section clearly provides a statutorily mandated right of appeal to the
board of governors of a university from any discipline imposed by the general faculties
council ("GFC"), not merely a right of appeal from discipline which resulted in fines,
suspensions or expulsions. ... If the GFC has the statutory authority to impose a form of
discipline, the exercise of such authority is subject to a right of appeal to the board of
governors" - See paragraph 91.

Education - Topic 4510.1



Universities - Students - Non-academic misconduct - Two University of Calgary
undergraduate students were found guilty of non-academic misconduct by the University's
General Faculties Council Review Committee for posting negative comments on a
Facebook "Wall" dedicated to an unpopular professor - Both students were placed on
probation - The Alberta Court of Queen's Bench quashed the decision, as the Committee's
finding of non-academic misconduct was unreasonable - The issue was whether the
statements on the posts "injured" the professor - As the professor did not testify at the
hearing, there was no direct evidence of injury - The only evidence of injury was hearsay
and second-hand hearsay - Where "injury" was the very issue to be determined, it could not
be presumed - It had to be proved - The court stated that "there was no reasonable basis,
having regard to the evidence before the Review Committee, that would support the
conclusion that the comments made by each of the applicants on the Facebook Wall caused
injury to Professor Mitra and that their conduct constituted non-academic misconduct
within the meaning of the Policy." - See paragraphs 107 to 114.
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