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Summary:
Turp applied for judicial review of a decision by the Government of Canada to withdraw

from the Kyoto Protocol  to the United Nations Framework Convention on Climate Change,
communicated to the Secretary General of the United Nations on December 15, 2011. The issues
raised were: (1) whether the withdrawal violated the KPIA and thus the rule of law; (2) whether
the withdrawal violated the principle of separation of powers; and (3) whether the withdrawal
violated the democratic principle.

The Federal Court dismissed the application.

Administrative Law - Topic 3205
Judicial review - General - Crown prerogative - The Government of Canada withdrew
from  the  Kyoto  Protocol  to  the  United  Nations  Framework  Convention  on  Climate
Change - On judicial review, the applicant argued that the withdrawal violated the KPIA -
Article 27 of the Protocol set out the executive power to withdraw from the Protocol -
The Federal  Court  applied the following analysis  -  "Under the royal  prerogative,  the
conduct of foreign affairs and international relations, including the decision to conclude
or withdraw from a treaty, falls exclusively under the executive branch of government ...
In the absence of a Charter challenge, it appears that a decision made in the exercise of
prerogative powers would not be justiciable" - That said, the applicant asserted that the
Kyoto Protocol Implementation Act (KPIA) limited, by necessary implication, the royal
prerogative  -  The  court  opined  that  the  KPIA contained  no  provision,  condition  or
restriction that limited the royal prerogative to withdraw from the Protocol - If Parliament
had intended to impose a justiciable duty upon the government to comply with Canada's
Kyoto commitments, it could easily have said so in clear and simple language; it did not
do so - The decision to withdraw was clearly provided by article 27 of that Protocol and
thus the government was in compliance with it - See paragraphs 18 to 27.

Administrative Law - Topic 3205
Judicial  review  -  General  -  Crown  prerogative  -  The  applicant  submitted  that  the
Government of Canada violated the principle of separation of powers by withdrawing of
its  own  initiative  from  the  Kyoto  Protocol  without  regard  for  the  Kyoto  Protocol
Implementation Act (KPIA) - He accused the executive branch of interfering in matters
of Parliament's jurisdiction and unilaterally taking over the power to implicitly repeal the
KPIA -  The  Federal  Court  rejected  the  argument,  having  first  concluded  that  the
government's decision to withdraw from the Protocol was not limited by the KPIA - The



executive  branch  maintained  the  prerogative  to  withdraw  from  the  Protocol;  this
application of the prerogative was not justiciable, nor were issues regarding compliance
with the Protocol - Further, the court noted that the KPIA had since been repealed by
Parliament - See paragraphs 27 and 28.

Administrative Law - Topic 3205
Judicial  review -  General  -  Crown prerogative -  This  was an application for  judicial
review of a decision by the Government of Canada to withdraw from the Kyoto Protocol
to the United Nations Framework Convention on Comate Control - The applicant argued
that  the  withdrawal  from the  Protocol  violated  the  democratic  principle  and  that  the
withdrawal was illegal because of the lack of consultation of the House of Commons and
the provinces -  The Federal Court rejected the argument -  The motion passed by the
House of  Commons acknowledged that  the power to conclude or  withdraw from the
treaty still lay with the executive branch - "The motion only  asked the government to
ratify the Protocol and this vote could not oblige it to ratify the Protocol nor bind it in any
way ... It follows that the government did not have to consult the House of Commons
before withdrawing from this Protocol. ... Regarding the need to consult the provinces,
this Court agrees with the respondent that the provinces would have been in a better
position to submit this argument and that the applicant thus cannot do this for them in this
public interest case." - See paragraphs 29 to 32.

Administrative Law - Topic 3205.2
Judicial review - General - Governmental action - This was an application for judicial
review of a decision by the Government of Canada to withdraw from the Kyoto Protocol
to the United Nations Framework Convention on Climate Change - On a preliminary
point, the Attorney General argued that the court did not have jurisdiction to declare the
withdrawal  from the  Protocol  to  be  of  no  force  and  effect  -  As  a  consequence,  the
Attorney General contended that the court had to refuse to rule on this case as the only
order it could issue, a statement of illegality, would not have any useful effect - The
Federal Court did not share the Attorney General's opinion and was of the view that
"where there is evidence the government has broken a law, a declaration of illegality is
not useless, but on the contrary meets the public interest that the law be respected by all."
- See paragraph 17.

Civil Rights - Topic 103
Voting and other democratic rights - Democratic rights - Nature and scope of - [See third
Administrative Law - Topic 3205].

Constitutional Law - Topic 5.5
General principles - Unwritten constitutional principles, separation of powers, judicial
independence and judicial impartiality - [See second Administrative Law - Topic 3205].

Courts - Topic 2006
Jurisdiction - General principles - Issues not suitable for judicial determination - General
- [See first and second Administrative Law - Topic 3205].



Crown - Topic 2202
Crown  privilege  or  prerogative  -  General  -  Statutory  limitations  -  [See  first
Administrative Law - Topic 3205].

Crown - Topic 2205
Crown privilege or prerogative - When available - [See first Administrative Law - Topic
3205].

Statutes - Topic 9403
Treaty,  convention,  and  protocol  implementation  legislation  -  General  principles  -
Interpretation - [See first and second Administrative Law - Topic 3205].
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This application for judicial review was heard on June 6, 2012, at Montreal, Quebec,
before Noël, J.,  of the Federal Court,  who delivered the following judgment and reasons for
judgment, dated July 17, 2012, at Ottawa, Ontario.

Application dismissed.

Editor: E. Joanne Oley

Civil Rights - Topic 103
Voting and other democratic rights - Democratic rights - Nature and scope of - This was
an application for judicial review of a decision by the Government of Canada to withdraw
from  the  Kyoto  Protocol  to  the  United  Nations  Framework  Convention  on  Comate
Control  -  The  applicant  argued  that  the  withdrawal  from  the  Protocol  violated  the
democratic  principle  and  that  the  withdrawal  was  illegal  because  of  the  lack  of
consultation of the House of Commons and the provinces - The Federal Court rejected
the argument - The motion passed by the House of Commons acknowledged that the
power to conclude or withdraw from the treaty still lay with the executive branch - "The
motion only asked the government to ratify the Protocol and this vote could not oblige it
to ratify the Protocol nor bind it in any way ... It follows that the government did not have
to consult the House of Commons before withdrawing from this Protocol. ... Regarding
the need to consult the provinces, this Court agrees with the respondent that the provinces
would have been in a better position to submit this argument and that the applicant thus
cannot do this for them in this public interest case." - See paragraphs 29 to 32.

Constitutional Law - Topic 5.5
General principles - Unwritten constitutional principles, separation of powers, judicial
independence and judicial impartiality - The applicant submitted that the Government of
Canada  violated  the  principle  of  separation  of  powers  by  withdrawing  of  its  own
initiative from the Kyoto Protocol without regard for the Kyoto Protocol Implementation
Act (KPIA) - He accused the executive branch of interfering in matters of Parliament's
jurisdiction and unilaterally taking over the power to implicitly repeal the KPIA - The
Federal  Court  rejected  the  argument,  having  first  concluded  that  the  government's
decision to withdraw from the Protocol was not limited by the KPIA - The executive
branch maintained the prerogative to withdraw from the Protocol; this application of the
prerogative was not justiciable, nor were issues regarding compliance with the Protocol -
Further,  the  court  noted that  the  KPIA had since been repealed by Parliament  -  See
paragraphs 27 and 28.



Courts - Topic 2006
Jurisdiction - General principles - Issues not suitable for judicial determination - General
- The Government of Canada withdrew from the Kyoto Protocol to the United Nations
Framework Convention on Climate Change - On judicial review, the applicant argued
that the withdrawal violated the KPIA - Article 27 of the Protocol set out the executive
power to withdraw from the Protocol - The Federal Court applied the following analysis -
"Under the royal prerogative, the conduct of foreign affairs and international relations,
including the decision to conclude or withdraw from a treaty, falls exclusively under the
executive branch of government ... In the absence of a Charter challenge, it appears that a
decision made in the exercise of prerogative powers would not be justiciable" - That said,
the applicant asserted that the Kyoto Protocol Implementation Act (KPIA) limited, by
necessary implication, the royal prerogative - The court opined that the KPIA contained
no provision, condition or restriction that limited the royal prerogative to withdraw from
the  Protocol  -  If  Parliament  had  intended  to  impose  a  justiciable  duty  upon  the
government to comply with Canada's Kyoto commitments, it could easily have said so in
clear  and  simple  language;  it  did  not  do  so  -  The decision  to  withdraw was  clearly
provided by article 27 of that Protocol and thus the government was in compliance with it
- See paragraphs 18 to 27.

Courts - Topic 2006
Jurisdiction - General principles - Issues not suitable for judicial determination - General
-  The  applicant  submitted  that  the  Government  of  Canada  violated  the  principle  of
separation  of  powers  by  withdrawing  of  its  own  initiative  from  the  Kyoto  Protocol
without  regard for  the  Kyoto Protocol  Implementation Act  (KPIA) -  He accused the
executive branch of interfering in matters  of Parliament's  jurisdiction and unilaterally
taking over the power to implicitly repeal the KPIA - The Federal Court rejected the
argument, having first concluded that the government's decision to withdraw from the
Protocol was not limited by the KPIA - The executive branch maintained the prerogative
to withdraw from the Protocol; this application of the prerogative was not justiciable, nor
were issues regarding compliance with the Protocol - Further, the court noted that the
KPIA had since been repealed by Parliament - See paragraphs 27 and 28.

Crown - Topic 2202
Crown privilege or prerogative - General - Statutory limitations - The Government of
Canada withdrew from the Kyoto Protocol to the United Nations Framework Convention
on Climate Change - On judicial review, the applicant argued that the withdrawal violated
the KPIA - Article 27 of the Protocol set out the executive power to withdraw from the
Protocol  -  The  Federal  Court  applied  the  following  analysis  -  "Under  the  royal
prerogative,  the  conduct  of  foreign  affairs  and  international  relations,  including  the
decision to conclude or withdraw from a treaty,  falls  exclusively under the executive
branch of government ... In the absence of a Charter challenge, it appears that a decision
made in the exercise of prerogative powers would not be justiciable" - That said, the
applicant  asserted  that  the  Kyoto  Protocol  Implementation  Act  (KPIA)  limited,  by
necessary implication, the royal prerogative - The court opined that the KPIA contained
no provision, condition or restriction that limited the royal prerogative to withdraw from



the  Protocol  -  If  Parliament  had  intended  to  impose  a  justiciable  duty  upon  the
government to comply with Canada's Kyoto commitments, it could easily have said so in
clear  and  simple  language;  it  did  not  do  so  -  The decision  to  withdraw was  clearly
provided by article 27 of that Protocol and thus the government was in compliance with it
- See paragraphs 18 to 27.

Crown - Topic 2205
Crown privilege or prerogative - When available - The Government of Canada withdrew
from  the  Kyoto  Protocol  to  the  United  Nations  Framework  Convention  on  Climate
Change - On judicial review, the applicant argued that the withdrawal violated the KPIA -
Article 27 of the Protocol set out the executive power to withdraw from the Protocol -
The Federal  Court  applied the following analysis  -  "Under the royal  prerogative,  the
conduct of foreign affairs and international relations, including the decision to conclude
or withdraw from a treaty, falls exclusively under the executive branch of government ...
In the absence of a Charter challenge, it appears that a decision made in the exercise of
prerogative powers would not be justiciable" - That said, the applicant asserted that the
Kyoto Protocol Implementation Act (KPIA) limited, by necessary implication, the royal
prerogative  -  The  court  opined  that  the  KPIA contained  no  provision,  condition  or
restriction that limited the royal prerogative to withdraw from the Protocol - If Parliament
had intended to impose a justiciable duty upon the government to comply with Canada's
Kyoto commitments, it could easily have said so in clear and simple language; it did not
do so - The decision to withdraw was clearly provided by article 27 of that Protocol and
thus the government was in compliance with it - See paragraphs 18 to 27.

Statutes - Topic 9403
Treaty,  convention,  and  protocol  implementation  legislation  -  General  principles  -
Interpretation - The Government of Canada withdrew from the Kyoto Protocol to the
United Nations Framework Convention on Climate Change -  On judicial  review,  the
applicant argued that the withdrawal violated the KPIA - Article 27 of the Protocol set
out the executive power to withdraw from the Protocol - The Federal Court applied the
following analysis  -  "Under  the  royal  prerogative,  the  conduct  of  foreign affairs  and
international relations, including the decision to conclude or withdraw from a treaty, falls
exclusively under the executive branch of government ...  In the absence of a Charter
challenge, it appears that a decision made in the exercise of prerogative powers would not
be justiciable" - That said, the applicant asserted that the Kyoto Protocol Implementation
Act (KPIA) limited, by necessary implication, the royal prerogative - The court opined
that  the  KPIA contained  no  provision,  condition  or  restriction  that  limited  the  royal
prerogative  to  withdraw from the Protocol  -  If  Parliament  had intended to  impose  a
justiciable duty upon the government to comply with Canada's Kyoto commitments, it
could easily have said so in clear and simple language; it did not do so - The decision to
withdraw was clearly provided by article 27 of that Protocol and thus the government was
in compliance with it - See paragraphs 18 to 27.

Statutes - Topic 9403
Treaty,  convention,  and  protocol  implementation  legislation  -  General  principles  -
Interpretation -  The applicant  submitted  that  the  Government  of  Canada violated the



principle of separation of powers by withdrawing of its own initiative from the Kyoto
Protocol without regard for the Kyoto Protocol Implementation Act (KPIA) - He accused
the executive branch of interfering in matters of Parliament's jurisdiction and unilaterally
taking over the power to implicitly repeal the KPIA - The Federal Court rejected the
argument, having first concluded that the government's decision to withdraw from the
Protocol was not limited by the KPIA - The executive branch maintained the prerogative
to withdraw from the Protocol; this application of the prerogative was not justiciable, nor
were issues regarding compliance with the Protocol - Further, the court noted that the
KPIA had since been repealed by Parliament - See paragraphs 27 and 28.


